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'Hazardous Waste Management
System; General and [dentification and
Listing of Hazardous Waste
)tGENCY: Environmental Protection
Agency.

ACTION: Interim final amendment to rule
and request for comments.

SUMMARY: This regulation amends 40
CFR 261.4 to provide that a hazardous
waste that is generated in a product or
raw material storage tank, transport
vehicle or vessel or in 8 manufacturing
process unit is not subject to regulation
under 40 CFR Parts 262 through 265 or
Parts 122 through 124 or the
requirements of Section 3010 of the
Resource Conservation and Recovery
Act (RCRA) until it is removed from the
unit in which it was generated, unless
the unit in which it is generated is a
surface Impoundment or unless the
hazardous waste remains in the unit for
‘more than 20 days after the unit ceases
to be operated for the purpose of storing
or ransporting product or raw materials
or manulacturing. This regulation also
amends 40 CFR 260,10 to modify the
definition of “generator" so that it
clearly covers persons who remove
hazardous wastes from product or raw
material storage tanks, transport
vehicles or vessels, or manufacturing

" process units in which the hazardous

wasle Is generated. Finally, this
lation amends 40 CFR 260.10 to add

~ definitlons for “transport vehicle” and

“vesscl.” The purpose of this o
requirement is to allow persons handling
hazardous wastes sufficient lead time to
prepare to comply with major new
regulatory requirements, The effect of
these amendments is to reduce the
overall costs, economic impagt and
reporting and recordkeeping impacts of
EPA's hazardous waste management
regulstions.

DATES: Elfective Date: For the
amendment to 40 CFR 261.4 and the.
definitions of “transport vehicle” and
“vessel,” in 40 CFR 260.10, November 19,
1980,

For the amendment to the definition of
“generator,” in 40 CFR 260,10, April 30,
1981,

Comment Date: This amendment is
promulgated as an Interim final rule. The
Agency will accept comments on it until
December 29, 1980,

the

0..

Clerk [Docket No. 3001], Office of Solid

* Waste (WH-565), U.S. Environmental -

Protection Agency, 401 M Street, SW.,
Washington, D.C. 20460.

FOR FURTHER INEORMATION.CORPART:...... Bining by-product and sometimes i
a

For general information, contact Alfred
‘W. Lindsey, Office of Solid Waste, U.5.
Environmental Protection Agency, 401 M
Street, SW,, Washington, D.C, 20460,
(202) 755-9185. For information on
implementation, contact:

Region I, Dennis Huebner, Chief,
Radiation, Waste Management .
Branch, john F, Kennedy Building,
Boston, Massachusetts 02203, (617)
223-5777 ;

Region I, Dr. Ernest Regna, Chief, Solid
Waste Branch, 26 Federal Plaza, New
York, New York 10007, (212) 264-0504/
5

Region 1, Robert L. Allen, Chief,
Hazardous Materials Branch, 6th and
Walnut Streets, Philadelphia,
Pennsylvania 19106, (215) 587-0980

Region IV, James Scarbrough, Chief,
Residuals Management Branch, 345
Courtland Street, N.E., Atlanta,
Georgia 30365, (404) 881-3016

Region V, Karl ]. Klepitsch, jr.,, Chief,
Waste Management Branch, 230 South
Dearborn Street, Chicago, Illinois
60604, (312) 886-6148

Region V], R. Stan Jorgensen, Acting
Chief, Sclid Waste Branch, 1201 Elm
Street, First International Building,
Dallas, Texas 75270, (214) 787-2645 .

Region V11, Robert L. Morby, Chief,
Hazardous Materials Branch, 324 E,

“11th Street, Kansas City, Missouri
64108, (816) 374-3307

Region VIII, Lawrence P. Gazda, Chief,
Waste Management Branch, 1860
Lincoln Street, Denver, Colorado
80203, (303) 837-2221

Region IX, Arnold R: Den, Chief,

Hazardous Materials Branch, 215
Fremont Street, San Francisco,
California 94105, (415) 556-4608 -

Region X, Kenneth D. Feigner, Chief,

Waste Management Branch, 1200
Sixth Avenue, Seattle, Washington
98101, (208) 442-1260.

SUPPLEMENTARY INFORMATION:

i. Amendment to 40 CFR 261.4

On February 26 and May 19, 1980,
EPA promulgated hazardous waste
regulations in 40 CFR Parts 260 through
265 (45 FR 12721 et seq. and 45 FR 33086
et seq.) and on May 19, 1980,
promulgated consolidated permit
regulations in 40 CFR Parts 122 through
124 (45 FR 33289 et seq.). Section 261.2 of
these regulations provides that a solid
waste is any garbage, refuse or sludge;

or any other waste material which is (1) |
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discarded or is being accumulated,

amendment should be sent to Docket ____stored or physically; chemically or

biologically treated prior to being

_ discarded; or (2) has served its original
intended use and sometimes is
discarded; or (3) is a manufacturing or

discarded. Section 261.3 provides that a
solid waste becomes a hazardous waste
when (1) it first meets any of the listing
descriptions set forth in Part 261,
Subpart D; or (2) it first becomes a
mixture containing a hazardous waste
listed in Part 261, Subpart D; or (3) it
first exhibits one or more of the
characteristics of hazardous waste
identified in Part 261, Subpart C. Section
261.1 provides that hazardous wastes
idéntified in Part 261 are subject to
regulation under Parts 262 through 265
and Parts 122 through 124. The effect of
these provisions, particularly § 261.3(b),

is to make hazardous wastes subject to
regulation at the point where they are
generated. The point of generation,
however, may be a product or raw
material storage tank, transport vehicle
or vessel, or a manufacturing process
unit, A literal application of the Part 261
regulations would mean that such units
are hazardous waste siorage facilities,
and that their owners and operators
must comply with the notification
requirements of Section 3010 of RCRA,
submit applications for and obtain
permits under Part 122 and comply with
the Interimh Status Standards of Part 265
until a permit is issued or denied. An
exception to these requirements is 5
provided in § 262,34 which states that
hazardous waste may be accumulated
on the site of its generation without a
permit for 90 days or less before it is
removed and transported off-site for
treatment, storage or disposal. For such
accumulation, the owner and operator of
the unit must notify under Section 3010
and comply with § 262.3¢, including
requirements for containerization,
labelling, marking, inspection and
personnel training.

Many members of the regulated
community have questioned the
Agency's intent and wisdom in

" regulating those units in which
hazardous wastes are first generated.
These people claim that such units only
incidentally hold or treat hazardous
wastes and thus should not be subject to
the regulations. Théy contend that such
hazardous wastes do not pose a hazard
to human health or the environment
while they remain in these units,

Commenters on this issue provided
several examples of units in which
hazardous wastes are generated which
currently appear to be, perhaps y
unnecessarily, subject to the regulations.
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The bulk storage of crude oil and even
refined petroleum products, such as
gasoline, frequently. produces.a sludge
or sediment that periodically must be’

_ removed. These sludges and sediments:
are solid wastes under § 261.2 and
frequently may be-hazardous wastes

_either because they are listed (see EPA
Hazardous Waste Number K052 in
§ 261.32) or because they exhibit one or
more of the characteristics of hazardous
wastes identified in Part 261, Subpart C.
The generation of sludges and residues
that are hazardous wastes also can
occur in the storage of other products
and raw materials.

Similarly, sludges and residues are
frequently produced in tank trucks, rail
tank cars and the tanks or holds of ships
and barges that have carried products or
raw materials (which are'not hazardous
wastes). These sludges and residues are
periodically removed through washing
of the tanks of these transport vehicles
and vessels. They-are solid wastes and
occasionally are hazardous wastes for
the same reasons stated above, Wheze -
these sludges and residues are’
hazardous wastes, these vehiclesrand.
vessels technically are hazardous waste
storage facilities subject to regulation
prior to-the removal of the hamdous
waste.

Other examples' ofcur ina great many

. manufacturing, processes, where

R hazardous wastes are generated in

.process units, such as distillation

columns, flotation units, and discharge
trays of screens and in asgociated non-

. waste-treatment process units such as

cooling towers, Many of these

hazardous wastes are listed in §§ 261.31 ..

and 261.32 (e.g., EPA Hazardous Waste
Numbers K009 and K010 in § 261.32).
Others are hazardous wastes because
they exhibit one or more charactemshcs
of hazardous wastes (see 40 CFR Part .
261, Subpart C). These hazardous
wastes.reside in these process. units for
some period of time—sometimes only
minutes, other times for hours or days—
and technically cause these units to be
hazardous waste storage facilities
subject.to regulation.

Except for surface impoundments, and.

non-cperating units, EPA did not intend
to regulate product and raw material
storage tanks, transport vehicles and
vessels or manufacturing process umts
in which hazardous wastes-are.

generated. As represented by the above .

examples, most of these units are tanks
or tank-like units (e.g., distillation units)
which are designed and operated to hold
valuable products or raw.materials in
storage or transportatign.or during:
manufacturing. Because of their design
and operation, these units.are.capable. of

" _substantial hazard to human health or

holding, and are typii:‘ally‘oi:erated to
hold, the hazardous wastes which are

" generated in them, until the wastes are
- purposefully removed. Thus, thesé .

hazardous wastes are contained against
release into the environment (except, of

. course, when abnormal circumstances

such as fire or explosion gceur) and the
risks they pose to human health or the
environment.are very low and are only -
incidental to the risks posed by the
valuable product or raw material with
which they are associated..Based on
these conclusions, EPA believes it is not
necessary, except as.noted below, to
require owners-and operators of these
units to obtain permits for these units or
to comply with the requirements of

§ 262.34 or Parts 264 or 265 with respect
‘to these units.

Except where the unitis a surface
impoundment or is not operating, as
discussed below, the Agency believes
that the hazardous waste generated in
such a unit should only be subject to
regulation when it is removed from the
unit, In most cases, it is only after the
removal of hazardous wastes from these.
units that the wastes have the potential
for releasing hazardous constituents into
the environment.and posing a

the environment,
As one exception.to the foregoing,

. EPA does not believe that surface.

impoundments.in which hazardous
wastes are generated should be
exempted from the regulations. These
units, by definition (see’40 CFR 260.10),
are formed in or consiructed of earthen
materials and often may not be lined
with impermeable materials. capable of
preventing leaching: Any hazardous
wastes generated -and accumulated or
stored ix these units will have a much
greater potential to leach, leak or:
otherwise escape from these units into:
the environment than those-hazardous. . -
wastes generated and contained in the:
tanks and tank-like units discussed
above. Because of this greater patential
for release into the environment, the.
Agency believes that the hazardous
wastes generated in surface
impoundments may‘pose a substantial
hazard to human health or the
environment and therefore wairant

" regulation even while they remain inthe

‘impoundment. Such regulation will
ensure that the impoundment is properly
constructed, lined, inspected and:
operated, and that groundwater
monitoring is performed.

As d second -exception:to the: -
foregoing, EPA. does not believe that
hazardous wastes:generated in.
manufacturing process units, or product
or raw material storage tanks, transport

. operation for temporary periods that

vehicles or vessels should be exempted
from' regulation’ when thege wastes
remain in the units after they have
ceased to.be operated for the primary, .
purpose-of manufacturing:or product or
raw materisls-storage or transportation.. ,
EPA believes. that when operation -
ceases, the incentive.to maintain the -
integrity of the unit to prevent leaks or
other unintended release ‘of products,
raw materials or manufacturing -
intermediates into the environment is
substantially reduced. Consequently, the
incentive to maintain the unit to prevent
leaks or release.of hazardous wastes
which may remain in the unit-after
cessation of operation would also be
substantially reduced. As stated.above,
the rationale for exempting hazardous-
waste from regulation while it remains’
in the umit in whichrit was generated'is -
that'the unitwilLhave structural. - :
integrity against releases and will be
operated toprevent such releases. The -
Agency believes that this rationale 'does.-
not hold after cessation of operation.
EPA recognizes that manufacturing.
units and product and raw material
storage tanks; transport vehicles and
vessels arg occasionally taken out of

may range from days, to months, an

- sometimes.years, because.of temporary

declines in business or othier business.

_ reasons. Units may also be taken out of
‘operation for maintenance-or repair.
‘During these temporary’ shutdowns.

harardous wastes may remain in-these-
units. The Agengy also:-recognizes that.-
these units may be.permanently taken.
out of operation and hazardous wastes
may remain in them for some period of .
time after shutdown. Eor both temporary
and permanent shutdowns, the Agercy
will allow. a reasonable time to remove
any hazardous wastes that:remain in the:.
unit after operation ceases. Given the
presumption. that the-unit has integrity
before cessation of operation, the
Agency believes that a reasonable: time
is 90 days. This time also is consistent -
with the 90-day @ccumulation period
allowed under § 262.34. If hazardous
wastes remain in these units more than .
90 days after cessation-of vperation,
EPA believes that these: wastes should.
be fully regulated’and that the units
should be regnlated as-hazardous waste
storage facilities: Thus, at.that point, the

r

“owner ‘and operator of the-Unit would

have to have interim status and comply
with the Interim Status Standards of .
Part 265 or have a permit under Part 122.

. and comply with permit conditions.

Based on the foregoing'assessment,
EPA, in this'rulemaking action, is
amending the: regulations by adding an
exclusian’ promsmn to § 261.4 which
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provides that a hazardous waste which
1= generated in a manufacturing process
unit or an associated non-waste
treatment unit, or in a product or raw
malerial storage tank, transport vehicle
or vessel is not subject to regulation
under Parts 262 through 265 or Parts 122
through 124 or the notification
requirements of Section 3010 of RCRA
until it is removed from the unit in which

it is generated, unless the unitis a
surface impoundment or unless the

. hazardous waste remains in the unit for
_more than 90 days after the unit ceases

i~ to be operated for the purpose of

LU

. manufacturing, or storing or transporting
product or raw materials.
i1, Definition of Transport Vehicle and
Vessel

As {ndicated in the above discussion,

- this amendment deals with hazardous
wastes that are generated in product or

" raw malerial transport vehiclgs and
vessels, as well as those generated in
_manufacturing units and product or raw
maferial storage tanks. Because the

-terms “transport vehicle” and “vessel”

=~ are not currenfly defined in § 260.10, -

definitions of these terms are included
in this amendment. These definitions are
the same as those in the Department of
Transportation regulations governing
the transportation of hazardous
materials (see 49 CFR 171.8).

" . Ull. Generator Responsibilities and

“*Amendment to 40 CFR 260.10

Many members of the regulated
community also have asked the
question: Who is the generator of
hazardous wastes that are generated in
manufacturing process units or in
product or raw material storage tanks,
transport vehicles or vessels? These
persans point out that, with respect to
stationary product and raw material
storage ianks, it is quite common for one
person to own and operate the storage
lank, a second person to own the.
product or raw material being stored,
and a third person (usvally under
conlract toeeither the first or second
person) to remove and dispose of
sludges, sediments and residues that
may have been formed in the tank. It
also s common for the owngrand
operalor of the tafik to also own the
stored product or raw material, but to
hire another person to remove and
dispose of sediments and residues
formed in the tanks. There are
giluations, of course, where the three
parties are one person, or where more
than three parties are involved.

. The same scenarios occur with
. Tespect to tank trucks, rail cars, and

p ships and barges. However, these

. Scenarios are commonly complicated by

L roe
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" catalysts where the reclaimer custom-
~ précesses batches of spent material
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two additional practices. Oftentimes
these transport vehicles or vessels are
taken to a central facility for removal of
sediment and residues and attendant
tank washing or cleaning. Frequently,
this central facility is owned or operated
by a person other than the owner or
operator of the vehicle or vessel and,
even more frequently, other than the
owner of the product or raw material
that produced the sediment or residue.
Secondly, the residue or sediment

. cleaned and removed from a vehicle or

vessel may have been produced by two

or more products, thus bringing into the
picture additional parties—the owners ¢
of two or more products. This situation: _
can“also occur, but ig less common, with -
stationary storage tanks,

- With respect to manufacturing units,
the situation typically is not
complicated. Usually, the same person
owns and operates.the unit, owns the
manufacturing materials that may .
generate a hazardous waste and
removes any hazardous wastes
generated in the unit. However, there
are situations where two or more parties
are involved. One such situation is

- where a second party is periodically

retained to clean a unit. Another
situation is where the hazardous waste
is produced by the processing of
materials that are owned by two or

.more persons. This occurs in the

reclaiming of spent solvents and spent

witheut taking ownership of the -
material.

The definition of “generator” in
§ 260.10 is “any person, by site, whose
act or process produces hazardous
waste identified or listed in Part
261 * * *.” This definition suggests that
the operator of a manufacturing process
unit or a product or raw material storage
tank, transport vehicle or vessel is a
generator of a hazardous waste because
it is his “act” of storage or
transportation or his “process” of
manufacturing that produces the
hazardous waste. In the case of storage
or transportation, the act of holding the
product or raw material enables settling
of heavy fractions of material to create
hazardous waste sludges or sediments
and enables hazardous waste residues
to adhere to the tank. In the case of
manufacturing processes, the process of
manufacturing produces the hazardous
wastes. T 7T
* The owner of the product or raw
material being stored or transported and
the owner of the materialsbeing =~
manufactured also fit the definition of -
“generator” of the hazardous waste
because their “acts” cause the product

” 5 p== 9 T T
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or material to be stored, transported or
manufactured which leads to the
generation of the hazardous wastes.
Additionally, it is constituents in their
product or material that “produce” a
hazardous waste.

The definition of generator,
particularly when read in conjunction
with the amendment discussed above,
also fits the person removing the
hazardous waste from a manufacturing
process unit or a product or raw
material storage tank, transport vehicle
or vessel. Although often it is not his
“act or process” that produces the
hazardous waste, it is his act that
.causes the hazardous waste to become
subject to regulation (except where it is
generated in a surface impoundment or
remains in a non-operating unit for more
than 90 days after cessation of
operation)..

The definition of generator, depending
on the particular factual situation, can
include all of the parties discussed
above. Both the operator of a
manufacturing process unit, or a product
or raw material storage tank, transport
vehicle or vessel, and the owner of the
product or raw material act jointly to
produce the hazardous waste generated
therein, and the person who removes the
hazardous waste from a tank, vehicle,
vessel or manufacturing process unit
subjects it to regulation. All three
parties are involved and EPA believes

_ that all three (and any others who fit the

definition of “generator”) have the
responsibilities of a generator.

Because all three parties contribute to
the generation of a hazardous waste and
because npne of the parties stands out
in all cases as the predominant
contributor, the Agency has concluded
that the three parties s%ould be jointly
and severally liable as generators. The
Agency will, of course, be satisfied if
one of the three parties assumes and
performs the duties of the generator on
behalf of all of the parties. In fact, the
Agency prefers and encourages such
action and recommends that, where two
or more parties are involved, they
should mutually agree to have one party
perform the generator duties. Where this
is done, the Agency wiil look to that
designated party to perform the
generator responsibilities. Nevertheless,
EPA reserves the right to enforce against
any and all persons who fit the
definition of “generator” in & particular

_case if the requirements of Part 262 are

_not adequately met, providing such
enforcement is equitable and in the
public interest.

_._Given this conclusion, the Agency
believes it has an obligation.to give .
guidance to the regulated community on
who it prefers to assume the generator

X it R
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responsibilities and to whom it will
initially look to perform the generator
diities where more than one party is
involved and where EPA does not know-
which party, by mutual agreement, is -
appointed to carry out the generator
duties, or where no party has been so’
designated. In the case-of hazardous

. wastes génerated in a'stationary -
product or raw. material storage tank,
EPA will initially look to the operator of
the tank to perform the generator
responsibilities. EPA believes:that this
party is.in the best position to.perform
the generator responsibilities. The
operator typically is.on-site and can -
determine when a tank contains sludges
or residues that may be hazardous
wasted. He certainly knows or ought to
know when these sludges and residues:
are being removed and, therefore, when
they become subject to.regulation, if
they are a hazardous waste. Because he
is typically on-site; he is in a good
position to carry out those duties ofa
generator which practically must be
performed on-site. These ‘include
determining ' whether a hazardous waste’
exists (§ 262.11), initiating a manifest for
off-site shiprment (Part 262, Subpart B]
and perfoiming the pre-transportation *
requirements of packaging, labeling and
marking (Part 262, Subpart C).

For hazardous wastes generated in a
manufacturing process unit, EPA will
initially look to the operator of the unit
to fulfill the generatorduties for the
same reasons described above.

For hazardous wastes generatedina
product or raw material transport .
vehicle. or vessél which are removed at a
central facility which is operated to
remove sediments and residues from
such vehicles or vessels, the Agency will
initially look to the operatorof the
central facility to perform the generator
duties. Following the reasoning outlined
above, the Agency believes that the _
operator of a central facility is the party
‘best able to perform the generator
duties. Where hazardous wastes
generated in product or raw materjal
transport vehicles or vessels are pot
removed at a central facility, Ll'le'%fgency
will look to the operator of the vehicle
or vessel to perform the generator
duties. ) LE B

Ags discussed gbove, the person who
removés hazardous waste from a
manufacturing process unit or a product

* or raw materialg storage tank, transport
vehicle or vessel will be jointly and
severally liable, along with the owner
and operator of the tank, vehicle, vessel
sor unit and the owner of the product or
raw material, as a generator. To clatify
that such persons are included in the
definition of generator, the Agency, in

this rulemaking action, is amending the

definition of “generator” in § 260.10 by

. adding-a final clause so that the
definition reads."* * ¥ any person, by _

site, whose act or process produces a .

: hazardous waste identified or:listed in

Part 261 of this Chapter-or whose act, .
first causes a hazardous' waste to
become subject to regulation.™

IV. Accumulation of Hazardous Wastes
‘A number of questions have-been

. asked-about whether the'hazardous

wastes removed from product-or raw
miaterial storage tanks, transport
velicles or vessels or manufacturing-
process units can be accumulated on-
site without a permit for up to 90 days
affer removal and priorto off-site
transport in accordance with § 262.34.
Because today’s-amendment to §261.4
subjects.such hazardous wastes to
regulation only after they are removed
from such'tanks, vehicles; vessels or
units and because there often will be a
need to dccumulate the removed wastes
until a sufficient quantify'can be
obtained for off-site transport;.the
Agency believes that the'90-day
accumulation provisions of §262.34 -

- ghould be available fo the generators of’

these hazardous wastes; except where

- these wastes are generated in a surface:

impoundment or the weastes remain in
the unit more than 90 days following -
cessation of operation of the umit.

_= This allowance of-90-day
accumulation without g permitis .
available to any of the persons who are
generators, even though the party”
accumulating the waste on-site may not
own or operate the site: This allowance
only applies where the accumulation
occurs on the site where the removal of

. hazardous-waste from the tank;, vehicle,

vessel or unit takes place; all of the
other conditions and requirements of

§ 262.34 must, of course, be met. The.g0-
day-accumulation period starts when
the hazardous waste is removed from:
the tank, vehicle, vessel or unit, except’
in the case where a tank, vehicle, vessel
or unit ceases fo be operated foriis
primary purpose, in which case the
period starts when operation ceases:

V. Notification and EPA Identification.
Number Requirements . T
A number of questions.have been
asked about how the notification
requirements of Section.3010 of RCRA.
and the EPA Identification Number
requirements of §262.12 apply to.
generators of hazardous wastes
generated in manufacturing process .-

units or product or raw material storage -

tanks, transport vehicles or vessels.
Today’s amendment to.§261.4 provides
that such wastes (not including those.

= -

generated in surface impoundments or .
retained for more than 90-days in non- '
operating units) are not subject to
regulation,-including.section 3010

-notification, until they exit the unitsin

which they are generated. Thus, only

those wastes that are removed during a

future notification period are subject to 3

" . notification, .

Section 262:12; though; requires thiat a -
generator must'not treat, store; dispose
of, 'transport or-offer for transportation a
hazardous waste without having:an EPA
Identification Number..Section 260,10
defines a “generator” to be a person “by
site” who generates wastes. Therefore a-
generator must have a separate EPA
Identification Numben for'each site at’

- - which he-generates hazardous wastes.

Where two: or. more: persons.are
generators; as. discussed.above, the
person wha performs the duties of a
generator must-have and:use an EPA -
-Identification Number for the site at
which hazardous. wastes are removed
from a tank, vehicle, vessel or unit.. '
Thus, if the operator of the tank, vehicle,
vessel or unit performs the generator
duties, he must have an EPA -
Identification Number for the facility
and can use, that number with respect to. -
the management of‘all: of his hazardous
waste generated at that-facility. If the
owner of the product orraw material
performs: the'duties: of the generator, he.
must have and use an EPA Identification’
Numberfor the’site-at which the
bazardous waste is generated:.if he:
owns products being stored or.
processed at several sites, he must have
and use a separate EPA Identification:
Number for each site..If the person whao
removes hazardous wastes: from tanks:
or units performs the generator duties,
he musthave:a separate EPA. . -
Identificatiori Number. for.each site at
which he performs.these duties.
V1. Effective Date )
Section 3010(b) of RCRA provides that
EPA’s'hazardous waste regulations'and
revisions thereto take effect six'months-
after their promulgation. The purpose of .
- this requirement is, to allow-persons ‘
handling hazardous wastes sufficient.
-lead time to-prepare to eomply-with:
.major new-regulatory requirements: For
the amendmient to- § 2614 promulgated
today, however, the: Agency:believes; -
that an effective date.six months after
promulgation would cause substantial
and unnecessary disruption in"the.
implementation:-of the regulations and
would be counterproductive for, the:
regulated community and the public..
The regulatory provisions. that.these
amendments maodify take effect on:
November 19, 1980. In the absence: of the”
effectuation of these amendments;. -
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, operalqrs ofa large number of pmduct
and raw material storage tanks,
transport vehicles and vessels, and
manufacturing process uniis in which
hazardous wastes are generated would °
have to prepare to operate these
fucilities as hazardous waste storage
facilities on and after November 18,
1080. This would involve preparation

- and submission of a Part A permit

application, preparation of a

conlingency plan and implementation of

a number of administrative and

opcratioual practices required by Part’

265 for hazardous waste storage

facilities. The Agency believes it makes
littte sense to allow these requirements
promulgated on May 19 to become
effective on November 19, 1880, and

then have them substantially modified
on a subsequent date, i.e., the six-month
offective date for these amendments.

The amendment to § 261.4 in effect
suspends regulation of certain facilities
by clarifying when certain hazardous
wasles are first subject to the hazardous
waste regulations. This lessenmg of
reguletory requirements surely is not the
type of revision to regulations that
Congress had in mind when jt provided
a six-month delay between the
promulgation and the effective date of
revisions fo regulations. Conseguently,
the Agency is setting an effective date of
Noverber 19, 1980, for the amendment
to § 261.4 pmmﬁlgaled in this
rulemaking action.

The definitions of "transport vehicle”
and *“vessel" are necessary for an
understanding of the amendment to
§ 261.4 and consequently they too have
an effective date of November 19, 1980.

EPA is making the amendment to the
definition of "generator" effective six
months after promulgation, as provided
in Section 3010(b) of RCRA. Although
many persons who remove hazardous
wastes from manufacturing units or from
praduct or raw material storage tanks,
vehicles or vessels, recognized that in
certain situations they fell within the
May 19, 1980, definition of generators,
the emendment to the definition will _ |
probably make some additional persons
generators, These people undoubtedly
deserve the six month lead time that
Congress provided in Section 3010(b).
All persons who fit the May 19
definition of “generator" must comply
with all applicable generator
requirements on November 19, 1980.
Only those persons who are made
gonerators by today’s amendment to the
definition have an additional six months
before they must comply thh Part 262
requirements.

.
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vIL Regulatory Impacts -

The effect of these amendments is to
reduce the overall costs, economic
impact and reporting and recordkeeping
impacts of EPA's hazardous waste -
management regulations. This is
achieved by removing from regulation as
storage facilities product and raw
materials storage tanks, transport
vehicles and vessels, and manufacturing
process units that generate hazardous
waste. The Agency is unable to estimate
these cost and impact reductions
because it does not have an estimate of
the number of such tanks and units that
otherwise would be regulated. For the
reasons already discussed,
notwithstanding these cost and impact
reductions, the Agency believes that
human health and environmental
protection will not be reduced by this
action.

VIIL Request for Comments

The Agency invites comments on all
aspects of these amendments and on all
of the issues discussed in this preamble,
mcludmg the interpretation of

“generator,” the allowance of §6-day
accumulation to all generators, and the
notifi¢ation and EPA Identification
Number requirements. EPA is providing
a 80-day comment period.

The Agency also invites comments on
whether the amendment should also
apply to hazardous wastes generated in
product or raw material containers other
than transportation vehicles and vessels
(see § 260.10 for definition of the term

“containers”). The Agency has not
applied this amendment to such
hazardous wastes because it is not
aware that significant amounts of
hazardous wastes are generated in
product or raw material containers
(exclusive of transportation vehicles or
vessels).

The Agency recognizes that a wide
variety of situations exist in the real
world, and it is anxious to make its
regulatxons and regulatory
interprefations reasonable, *
understandable, and capable of
implementation. The Agency can only
do this by learning of situations where
the regulations do not work well.

Dated: October 24, 1980.

Douglas M. Costle,
Administrator.

Title 40 of the Code of Federal
Regulations is amended as follows:

1. Add the following paragraph [c) to
§ 261.4:

§261.4 Excluslons.

L3 * * * *

{c) Hazardous wastes which are '
exemp‘ted from certam regulaﬁons A

pte

hazardous waste whxch is generated ina
product or raw material storage tank, a
product or raw material transport
vehicle or vessel, or in a manufacturing
process unit or an associated non-
waste-treatment manufacturing unit, is
not subject to regulation under Parts 262
through 285 and Parts 122 through 124 of
this chapter or to the notification
requirements of Section 3010 cf RCRA
until it exits the unit in which it was
generated, unless the unit is a surface
impoundment, or unless the hazardous
waste remains in the unit more than 90
days after the unit ceases to be operated
for manufacturing, or for storage or
transportation or product or raw
materials.

' §260.10 [Amended]

2. Amend the definition of
“Generator” in § 260.10 to read as
follows:

* w * 3 *

Generator means any person, by site,
whose act or process produces
hazardous waste identified or listed in
Part 261 of this chapter or whose act
first causes a hazardous waste to
become subject to regulation.

* * * * *

8. Add the following definitions to
8§ 260.10:
¥ w * - w*

“Transport vehicle” means a motor
vehicle or rail car used for the
t;-ansportation of cargo by any mode.

Each carga-carrying body {trailer,
railroad freight car, etc.] is ageparate
transport vehicle. “Vessel” includes
every description of watercraft, used or
capable of being used as a means of
transportation on the water.

[FR Doc. 80-33808 Filed 10-28-80; 8:45 am]
BILLING CODE 6560-30-M
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1. The 40 C.F.R. § 261.4(c) Exemption

When EPA first promulgated regulations to control hazardous waste under RCRA
Subtitle C, hazardous wastes were “subject to regulation at the point where they [were]
generated.” Hazardous Waste Management System; General and Identification and Listing of
Hazardous Waste, 45 Fed. Reg. 72,024, 72,024 (Oct. 30, 1980). As the regulations were put into
effect, the regulated community “questioned the Agency’s intent and wisdom in regulating those
units in which hazardous wastes are first generated” because “such units only incidentally hold
or treat hazardous wastes” and hazardous wastes did not threaten “human health or the
environment while” in them. Id. In response, the Agency amended the regulations to provide:

A hazardous waste which is generated in a product or raw material
storage tank, a product or raw material transport vehicle or vessel, a
product or raw material pipeline, or in a manufacturing process unit
or an associated non-waste-treatment-manufacturing unit, is not
subject to regulation . . . until it exits the unit in which it was
generated, unless the unit is a surface impoundment, or unless the
hazardous waste remains in the unit more than 90 days after the unit
ceases to be operated.

40 C.F.R. § 261.4(c); see 45 Fed. Reg. at 72,024-26, 72,028; Hazardous Waste Management
System; Identification and Listing of Hazardous Waste, 45 Fed. Reg. 80,286, 80,286—87 (Dec. 4,
1980).

EPA explained that the identified units are generally “tanks or tank-like units . . .
designed and operated to hold valuable products or raw materials . . . . Because of their design
and operation, these units are capable of holding, and are typically operated to hold, the
hazardous wastes which are generated in them, until the wastes are purposefully removed.” 45
Fed. Reg. at 72,026. In achieving their primary function of holding valuable products or
materials, the identified units would incidentally contain hazardous waste generated in them
against release into the environment and minimize the risk posed to human health. /d. That
hazardous waste therefore could be exempted from regulation as long as it remained in the unit
in which it was generated. Id. EPA deemed that this rationale did not apply after a unit “ceased
to be operated for the primary purpose of manufacturing or product or raw materials storage or
transportation,” because “the incentive to maintain the integrity of the unit” would be
“substantially reduced.” Id. (emphasis added). EPA also determined the rationale did not apply
to surface impoundments because they were less structurally secure than tank or tank-like units.
Id

“Neither the statute nor the regulations define what constitutes an MPU, and
‘manufacturing process,” a ‘manufacturing unit,” or ‘manufacturing’ alone.” General Motors
Auto. — N. Am., RCRA (3008) Appeal No. 06-02, slip op. at 106, 2008 EPA App. LEXIS 30 at
**198-99 (EAB, June 20, 2008). The terms “product” and “raw material” are similarly
undefined. However, EPA did identify in the Federal Register several examples of units that
would presumably qualify for the § 261.4(c) Exemption. These included tanks; tank trucks; rail
tank cars; and tanks or holds of ships or barges, carrying oil, gasoline, or other products or raw
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materials. 45 Fed Reg. at 72,025. Other examples were “distillation columns, flotation units,
and discharge trays of screens and in associated non-waste-treatment process units such as
cooling towers.” Id.

Since the § 261.4(c) Exemption was promulgated in 1980, the EPA has offered additional
guidance pertaining to its applicability through informal interpretation and policy documents,
several of which are cited by the parties in this case. In a RCRA/Superfund Industry Assistance
Hotline Report for May 1986 (the “May 1986 Hotline Report™), EPA described “a parts washer
containing mineral spirits” leased by a service station that was used “on a daily basis to degrease
parts on-site.” Memorandum from Joan Warren, Office of Solid Waste, and Nancy Parkinson,
Office of Emergency and Remedial Response, RCRA/Superfund Industry Assistance Hotline
Report for May 1986, 530R86113, at 3 [hereinafter May 1986 Hotline Report];°! see
RCRA/Superfund Hotline Monthly Summary, May 86, Small Quantity Generators/Parts
Washers/Waste Counting, RO 12634. A contractor would “collect the mineral spirits for
reclamation and . . . deposit regenerated or new mineral spirits at the service station every eight
weeks.” May 1986 Hotline Report at 3. EPA expressed that the parts washer was “a
containerized unit used in degreasing operations” and was “functioning as a manufacturing
process unit,” so the mineral spirits would not be subject to regulation under Subtitle C until they
were removed from the parts washer container or the unit was nonoperational for 90 days. Id. at
4.

A few months later, in the RCRA/Superfund Hotline Monthly Summary for December
1986 (the “December 1986 Hotline Summary”), EPA indicated that it had “studied this issue
further and” was changing course. RCRA/Superfund Hotline Monthly Summary, December 86,
Wastes Generated in Process Units, RO 12790, at 1 [hereinafter December 1986 Hotline
Summary].®? EPA described the parts washer in greater detail, explaining that it consisted “of
some sort of cleaning apparatus attached to the top of a drum of solvent material.” Id. Solvent
would be “drawn up into the cleaning apparatus for use,” then be “discharged back into the drum
afterward. Following a period of use, the solvent in the drum becomes too contaminated to clean
effectively.” Id. In some circumstances, a contractor would periodically exchange “a fresh
cleaning unit for the spent unit, which” would be transported to a recycling facility. Id. In
others, “the cleaning apparatus is removed at the operator’s site and placed atop a fresh drum of
solvent.” Id. EPA stated that the described “parts washers cannot be viewed as manufacturing
process units.” Id. EPA did not explain why the parts washers could not be MPUs. However,
EPA did explain that when the solvent in the parts washer had “become too contaminated for
further use,” it was a “spent material” regulated as hazardous waste. Id. at 1-2.

That same month, EPA also provided guidance about whether equipment that was
sometimes used in production, and sometimes used to transport hazardous waste, was subject to

I Though the May 1986 Hotline Report is not included in the record, it is cited by Respondents
in their Initial Post-Hearing Brief and by Complainant in its Reply Post-Hearing Brief. Rs’ Br. at
6, 35; C’s Reply Br. at 12.

°2 The December 1986 Hotline Summary is not included in the record, but is cited by both parties
in their Initial Post-Hearing Briefs. C’s Br. at vi; Rs’ Br. at 36.
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hazardous waste tank system standards. In a letter dated December 19, 1986 (the “Carra
Letter”), the Acting Director of EPA’s Waste Management Division stated that “the point of exit
from the process tank” was considered “to be the introductory point for the hazardous waste into
a hazardous waste tank system,” and “[t]herefore any process transfer equipment . . . also used to
transfer hazardous waste residue during equipment washout/cleanout procedures to a hazardous
waste storage/treatment tank, would be considered part of a hazardous waste tank system and
thus subject to the standards for such.” Letter from Joseph E. Carra, Acting Director, Waste
Mgmt. Div., to Mr. Hadley Bedbury, Diamond Shamrock Chems. Co., RO13790 (Dec. 19, 1986)
(included in the record as RX 9) [hereinafter the Carra Letter].

On May 26, 2000, the Director of EPA’s Office of Solid Waste explained in a
memorandum (the “Cotsworth Memorandum™) how the principles articulated in the 1986 Carra
Letter would apply to a certain reactor discharge system. Memorandum from Elizabeth A.
Cotsworth, Director, Office of Solid Waste, to George Pavlou, Director, Division of
Enforcement and Compliance Assistance, EPA Region II, Kodak Claim for Manufacturing
Process Unit Exemption to the RCRA Subpart BB Air Emission Requirements, RO14469, at 1
(May 26, 2000) (included in the record as RX 10) [hereinafter Cotsworth Memorandum]. In the
reactor discharge system, liquid would exit “a reactor unit after a particular chemical reaction”
and then be “transported by pipe and pump to a manifold.” /d. The liquid would be “reused,
recycled, or sent for off-site disposal as a hazardous waste,” and the operator would determine
the liquid’s final destination before the production process began. Id. The Director wrote “that
because the piping system leading from the reactor at times carries hazardous waste, it [was] not
part of the process unit and [was] therefore subject to RCRA regulation.” Id at 1-2. Citing the
Carra Letter, the Director noted that liquid removed from the reactor was sometimes “sent
directly to hazardous waste storage tanks,” and opined that the § 261.4(c) Exemption did “not
apply to the pipes and pumps leading from the reactor to the distribution manifold.” Id. at 2
(citing the Carra Letter).

2. Respondents’ Argument

Respondents argue “that the Pit falls into one of several categories of tanks described in
40 C.F.R. § 261.4(c).” Rs’ Br. at 34; Rs’ Reply Br. at 14-15. Specifically, Respondents contend
that “after empty drums that were stored outside were filled with chemical products from bulk
storage tanks, they were rinsed by Chem-Solv employees with rinsewater that had been collected
in the Pit.” Rs’ Reply Br. at 17. Further, “when Chem-Solv received an order for FreezeCon,”
an employee would “follow instructions . . . when blending rinsewater with glycol to make the
FreezeCon, a marketable product.” Id. at 17-18. Respondents argue that these activities meet
the definition of “manufacturing,” and the Pit qualifies as a “manufacturing process unit” or “raw
material storage tank.” Id.; see Rs’ Br. at 35-39 (discussing Gen. Motors Auto. — N. Am., RCRA
(3008) Appeal No. 06-02, slip op. at 10609, 2008 EPA App. LEXIS 30 at **198-204 (EAB,
June 20, 2008)). Because the Pit is a manufacturing process unit or raw material storage tank,
the materials generated inside it “generally are not subject to regulation as ‘hazardous waste’
under RCRA” so long as they remain in the Pit. Rs’ Reply Br. at 19.

To support their argument, Respondents cite the May 1986 Hotline Report and argue
“[t]he operation of [the] solvent-based parts washer” subject to the § 261.4(c) Exemption “is
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favorably analogous to Chem-Solv’s drum rinsing operation in 2007,” because “[i]n both
instances, the rinsing operation is conducted outside of a storage unit and the liquid used to clean
a particular item flows back to its source storage tank. Moreover, in both cases, the liquid used
for the purpose of cleaning is periodically disposed by the operator.” Rs’ Br. at 35-36.
Respondents further argue that the December 1986 Hotline Summary, which superseded the May
1986 Hotline Report and found the parts washer could not qualify for the § 261.4(c) Exemption,
does not suggest that the Pit is similarly disqualified. Rs’ Br. at 36; Rs’ Reply Br. at 16.
Respondents contend the solvent-based parts washer described in the May 1986 Hotline Report
and December 1986 Hotline Summary did not qualify for the § 261.4(c) Exemption because its
design allowed the drum of solvent to be detached from the wash unit. Rs’ Br. at 36; Rs’ Reply
Br. at 16. Respondents argue there “is no comparable periodic detachment of the storage unit
from the cleaning unit in Chem-Solv’s drum rinsing operation,” and the December 1986 Hotline
Summary is “not directly relevant to the factual context of the instant matter.” Rs’ Br. at 36; Rs’
Reply Br. at 16. Respondents also posit that the conclusion in the December 1986 Hotline
Summary “had nothing to do with the fact that a service station using a solvent-based parts
washer is not manufacturing anything in a conventional sense,” supporting Respondents
contention that the washing of barrels could be a manufacturing process.”> Rs’ Reply Br. at 16—
17.

Respondents contend that the Pit’s eligibility for the § 261.4(c) Exemption is not altered
by the fact that the pH of the Pit water was sometimes adjusted in the Pit because neutralization
was a prerequisite to disposal, not reuse. Rs’ Br. at 39—41. Respondents also claim “[t]he point
or origin of the particles comprising the settled solids contained in the Pit is irrelevant” to the
Pit’s eligibility for the § 261.4(c) Exemption. Rs’ Br. at 41. Respondents claim it is common for
solids in an MPU to originate upstream in the manufacturing process, and argue that the Pit
solids were generated by a settling process that occurred in the Pit, as required by the 40 C.F.R.

§ 261.4(c). Rs’ Br. at 41-42. Finally, Respondents argue there is no evidence the
trichloroethylene and tetrachloroethylene in the Pit were “discarded commercial chemical

%3 Respondents also refer to an “absorption refrigeration unit” as an “example of a commonly
used unit that qualifies for the MPU Exemption™ despite not being “associated with
manufacturing in a conventional sense.” Rs’ Br. at 36. Respondents’ cite the testimony of Mr.
Perkins, who explained at hearing how absorption refrigeration units operate, and further
expressed the legal conclusion that those units qualify for the § 261.4(c) Exemption under 40
C.FR. § 261.4(c). Id. at 36-37 (citing Tr. II1 206—07). Generally, “legal opinion testimony, or
testimony by an expert as to the legal interpretation of a statute or regulation, is not admissible.”
Liphatech, Inc., EPA Docket No. FIFRA-05-2010-0016, 2011 EPA ALJ LEXIS 7 at **40—41
(ALJ, June 2, 2011) (Order on Complainant’s Motion in Limine to Exclude Testimony and
Evidence) (citing United States v. Farinella, 558 F.3d 695, 700 (7th Cir. 2009); United States v.
Scop, 846 F.2d 135, 13942 (2d Cir. 1988)). Though Complainant did not object to Mr.
Perkins’s legal opinion testimony about the applicability of the § 262.4(c) Exemption, the legal
conclusions expressed by Mr. Perkins at hearing are nonetheless given no weight. Other than the
testimony of their paid expert, who has not been authorized by any regulatory authority to make
such judgments, Respondents do not cite to any authority indicating that absorption refrigeration
units qualify for the § 261.4(c) Exemption. Respondents’ arguments concerning those units are
therefore not relevant and are disregarded.
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products” listed under Hazardous Waste Numbers U210 and U228 per 40 C.F.R. 261.33(f), the
presence of which would disqualify the Pit from the § 261.4(c) Exemption and render the entire
contents of the Pit hazardous waste pursuant to 40 C.F.R. § 261.3(a)(2)(iv). Rs’ Reply Br. at 18—
19.

3. Complainant’s Argument

Complainant’s primary argument is that the Pit does not qualify for the § 261.4(c)
Exemption simply because the Pit water was not reused for any purpose. C’s Br. at 88, 95; C’s
Reply Br. at 9. However, assuming the Pit water was reused as Respondents claim, Complainant
argues the Pit would not qualify for the § 261.4(c) Exemption because it was not part of a
manufacturing process, and functioned at least part of the time as a waste treatment tank. C’s Br.
at 90-94; C’s Reply Br. at 11-16.

Complainant argues the so-called “manufacture” of clean drums occurred on the acid
pad, and the water used to wash the drums became a waste “at the point where [it] ceased to be
used and [was] collected for routing to the” Pit. C’s Br. at 92; C’s Reply Br. at 12. Any waste in
the Pit was therefore generated outside of the Pit and the § 261.4(c) Exemption only applies to
waste “generated in a product or raw material storage tank,” or MPU. C’s Br. at 92; 40 C.F.R.

§ 261.4(c). The waste in the Pit would therefore not qualify for the § 261.4(c) Exemption. C’s
Br. at 92. Complainant also argues the Pit “was merely storing the wastewater and there was no
process occurring in the” Pit, so the Pit could not be an MPU. Id. at 92-93. Similarly,
Complainant argues the Pit could not have been a raw material storage tank because it “collected
the used wastewaters, along with other waste streams such as dirt from the outsides of drums,”
and the ordinary meaning of the term “raw material storage tank” refers to “a container that
stores unused material.” Id. at 93.

Complainant also notes there were occasions when all of the material stored in the Pit
was slated for disposal, and was therefore a solid waste. Id. at 93—94. Further, after Chem-Solv
decided to dispose of the Pit water, it would neutralize corrosive Pit water in the Pit. C’s Reply
Br. at 15-16. Complainant argues that “[w]hen this occurred, the Pit was not serving as a raw
material storage tank or a manufacturing process unit, but was instead serving as a hazardous
waste treatment unit.” Id. at 16. Complainant contends the § 261.4(c) Exemption “is based on
the idea that a unit . . . dedicated to manufacturing activities, including raw material storage, is
not part of the waste management problem,” and that a “unit must be dedicated solely to” those
activities if the exemption is to apply. C’s Br. at 92 (citing the Cotsworth Memorandum); C’s
Reply Br. at 14. Complainant argues “the Pit was at best a dual-purpose unit” and therefore the
§ 261.4(c) Exemption should not apply. C’s Br. at 90-94; C’s Reply Br. at 13—16.

Finally, Complainant argues there is “a very strong inference” Respondents placed
“discarded commercial chemical products” into the Pit, resulting in “the extremely high levels of
tetrachloroethene and trichloroethene” found there. C’s Reply Br. at 16—17. Complainant posits
that “[t]here is simply no other explanation for the presence of the hazardous constituents found
in EPA’s analysis of the material in the Pit,” and “Respondents have not and cannot offer any
alternative explanation for the presence of these contaminants in the Pit.” Id The discarded
commercial chemicals would have become hazardous waste before they entered the Pit, and
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would not be covered by the § 261.4(c) Exemption. Id at 17. The discarded chemicals would

also mix with the other contents of the Pit, rendering them non-exempt hazardous waste. Id.
(citing 40 C.F.R. § 261.3(a)(2)(iv)).

4. Analysis & Conclusion that 40 C.F.R. § 261.4(c) Does Not Apply

The exemption from regulation set forth in 40 C.F.R. § 261.4(c) does not apply in this
case, and the contents of the Pit were therefore subject to Subtitle C regulation. As explained
previously, the Pit water was not reused to wash drums or manufacture FreezeCon, and was a
solid waste. The Pit was a tank dedicated to storing waste generated by line-flushing and drum-
washing activity. Line-flush and drum-rinsate would drain through the acid pad into the Pit
where it was stored as Pit water until it reached a certain volume, when it would be pumped into
the adjacent AST. When the AST became full, the Pit water would be shipped off site for
disposal. Because the Pit handled only waste, there would have been little incentive to maintain
or operate it in a way that would secure the contents against a release into the environment. See
45 Fed. Reg. at 72,025. The Pit did not store a product or raw material, and no manufacturing
process occurred within. The § 261.4(c) Exemption does not apply, and the Pit sludge and Pit
water were subject to regulation as hazardous waste.

Further, even if the Pit water was reused as Respondents claim, the 40 C.F.R. § 261.4(c)
exemption still would not apply.”* First, Respondents’ argument that “Chem-Solv’s core
business of repackaging chemicals from bulk storage containers into drums suitable for sale and
distribution to its customers falls within the definition of ‘manufacturing,’” and that the Pit is
therefore an MPU, is overbroad. See Rs’ Reply Br. at 17. Section 261.4(c) identifies specific
categories of units that may qualify for the § 261.4(c) Exemption based on their function in an
industrial or manufacturing process. Respondents’ logic would allow every tank, hose, or
pipeline associated with industry or manufacturing to be an MPU, and its contents exempt from
hazardous waste regulation, without regard to the unit’s specific function.

Respondents’ particular argument that its drum washing falls within the definition of
“manufacturing” because it was “performed according to organized plans and with division of
labor” is not persuasive. Rs’ Br. at 17 (citing Gen. Motors Auto. — N. Am., RCRA (3008) Appeal
No. 06-02, slip op. at 107 & n.54, 2008 EPA App. LEXIS 30 at *199 & n.54 (EAB, June 20,
2008)). The Environmental Appeals Board has noted that while the terms “manufacturing” and
“manufacturing process unit” are not defined by statute or regulation, “[t]he ordinary, every day
meaning of ‘manufacturing’ is ‘to make (as raw material) into a product suitable for use . . . .’[;]
to make from raw materials by hand or by machine . . . [;] to produce according to an organized
plan and with division of labor . . . .”” General Motors Auto. — N. Am., RCRA (3008) Appeal
No. 06-02, slip op. at 107 n.54, 2008 EPA App. LEXIS 30 at *199 n.54 (EAB, June 20, 2008)
(quoting Webster’s Third New International Dictionary 1378 (Philip Babcock Gove ed., 1993)).
Read in its entirety, this definition implies that “manufacturing™ entails an element of creation or
transformation as raw materials or components are turned into substantively different products.
This creative element is emphasized in the definition of “manufacturer” found in Black’s Law

% The parties did not address whether the Pit might be a lined surface impoundment not eligible
for the § 261.4(c) Exemption.
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Dictionary, i.e. “A person or entity engaged in producing or assembling new products.” Black’s
Law Dictionary 1050-51 (9th ed. 2009) (emphasis added).

Respondents’ focus on the “organized plan” and “division of labor” for washing off some
dusty barrels ignores the transformative element inherent in the definition of “manufacture,” and
ignores that the washing process began and ended with finished drums. Indeed, the drums only
needed to be washed because Chem-Solv chose to store some of them outside in dirt and grass,
or would spill material upon the drums while filling them. Under the circumstances described,
the act of cleaning dirty drums was simply not the same as “manufacturing” clean drums.

This becomes evident when trying to discern the Pit’s role in the alleged manufacturing
process. The examples of MPUs provided in the preamble to the final rule enacting the
§ 261.4(c) Exemption include “distillation columns, flotation units, and discharge trays of
screens,” all methods of separating materials, and “cooling towers” which remove heat from a
process. 45 Fed. Reg. at 72,025. In the described drum-washing process, the entire
“manufacture” of the clean drum occurred in the open on the acid pad, and the rinsate would
drain to the Pit and become Pit water. No intentional physical or chemical change would occur
in the Pit> as part of the alleged manufacturing process, distinguishing the Pit from the examples
of MPUs in the preamble. Instead, the Pit’s sole function was to collect the rinsate for potential
disposal or reuse (according to Respondent). The Pit is comparable to the drum of the solvent-
based parts washer described in the May 1986 Hotline Report and December 1986 Hotline
Summary because both are mere catch basins for used, and sometimes spent, material. The Pit is
also comparable to the manifold described in the Cotsworth Memorandum because both are
ancillary to the alleged manufacturing process, and both hold or convey solid waste at least part
of the time. For these reasons, if the Pit water was reused to wash drums as Respondents claim,
the Pit would be a waste storage unit rather than an MPU.

The Pit also could not have been a product or raw material storage tank. Respondents
claim the Pit water was used as a “product” or “raw material” in the manufacture of FreezeCon.
Evidence shows that in 2006, Chem-Solv used 10,000 gallons of “water” in the manufacture of
FreezeCon, while paying to dispose of 77,928 gallons of Pit water as waste.”® CX 21 at 654,
805-32; RX 3 at 18-24. In 2007, Chem-Solv used 14,636 gallons of “water” in FreezeCon, and
disposed of 42,483 gallons of Pit water as waste. CX 21 at 652—54, 833-52; RX 3 at 25-33.
Chem-Solv’s production of Pit water far outpaced its production of FreezeCon. The

% Though the evidence shows that the chemical composition and pH of the Pit water was highly
variable, these alterations were incidental to industrial activity occurring around the acid pad
and, save for the neutralization of the Pit water prior to disposal, unintentional. See Tr. I 75-76;
CX 19 at 374. The variable, often random nature of the changes illustrates that the composition
of the Pit water was not relevant to any manufacturing or production processes occurring at the
facility.

% In 2006 Chem-Solv was using the services of HOH to dispose of Pit water. HOH stopped
accepting Pit water from Chem-Solv in October of that year, and Chem-Solv did not find another
waste hauler to collect the Pit water until April 2007. CX 19 at 375, 387; CX 21 at 795—-833; Tr.
196; Tr. IV 220.
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overwhelming majority of the Pit water was always destined to be disposed of as solid waste,
and Pit’s primary purpose was storing that solid waste. See supra Part IV.A.iii.a.3. Under the
circumstances, the Pit water was a “waste” rather than a “product” or “raw material,” and the Pit
was a waste storage unit rather than a product or raw material storage tank.

For the foregoing reasons, the exemption from regulation set forth in 40 C.F.R.
§ 261.4(c) does not apply in this case, and the Pit water and Pit sludge were subject to regulation

as hazardous waste.

e. Storage & Quantity of the Pit Water & Pit Sludge

“Storage” is defined by regulation to mean “the holding of hazardous waste for a
temporary period, at the end of which the hazardous waste is treated, disposed of, or stored
elsewhere.” 40 C.F.R. § 260.10. Preponderant evidence establishes that on May 23, 2007, the
Pit water and Pit sludge were hazardous wastes identified or listed under 40 C.F.R. Part 261,
subject to regulation under 40 C.F.R. Parts 124, 262—65, 268, and 270-71. A sample of Pit
sludge taken on January 24, 2008, confirmed that the Pit sludge continued to be hazardous as of
that date. CX 63 at 1797-99; Tr. lII 99-100; Tr. IV 241; see Tr. 1T 84-85, 103—07 (discussing
report).

On June 1, 2007, Respondents shipped 4,872 gallons of Pit water, weighing 40,580
pounds, off site for disposal as nonhazardous waste. CX 21 at 654. The previous shipment of
Pit water had been sent on April 27, 2007, and had consisted of 3,500 gallons weighing 28,740
pounds.”” Id. The evidence therefore shows that Respondents stored hazardous waste in the
form of Pit water at the facility from May 23, 2007, until June 1, 2007, for a total of nine days.

On February 20, 2008, Respondents shipped thirty-five drums containing Pit sludge,
weighing 17,500 pounds, or 7,937.9 kilograms, off site for disposal as hazardous waste. First Jt.
Stip. § 31; CX 23 at 1083, 1127-28. Respondents did not dispose of any Pit sludge between
May 23, 2007, and February 20, 2008, supporting the conclusion that hazardous waste in the
form of Pit sludge was stored at the facility for a total of 274 days.

Respondents claim that the quantity of Pit sludge accumulated cannot be determined
because the drums of Pit sludge were “filled to varying depths” and contained non-sludge
material at the time of disposal. Rs’ Br. at 9, 20-22. Specifically, Mr. Tickle and Mr. Austin
testified that when the wall around the Pit was demolished prior to cleanout, “a significant
amount of concrete” fell into the Pit and was “co-mingled with the solids” in the Pit tank. Tr. IV
244; see Tr. 111 14042 (Mr. Tickle describing the removal of the Pit). Respondents also argue
that the drums of Pit sludge “were not weighed, as Chem-Solv paid for their removal on a dollars
per container basis.” Rs’ Br. at 21 (citing Tr. [V 242).

%7 A shipment of 3,500 gallons of pure water, at approximately 8.34 pounds per gallon, would
weigh 29,190 pounds. See Chem. Dictionary, supra note 9, at 935. This suggests that the Pit
water disposed of on April 27, 2007, contained appreciable quantities of chemicals with a density
lower than that of water.
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Appendix A: List of Excluded and Exempt Materials

SOLID WASTE EXEMPTIONS (§261.2)

§261.2(c)(1)(ii) - Recycled commercial chemical products (CCPs) applied to the land
when that is their ordinary manner of use (e.g., the U036 pesticide chlordane placed on
farm crops)

§261.2(c)(2)(ii) - CCPs recycled to produce a fuel or directly re-burned are not a solid
waste if they are themselves fuels (e.g., off-specification jet fuel sent for use in making
virgin jet fuel)

§261.2(c)(3) - Sludges exhibiting a characteristic of hazardous waste that are reclaimed
(e.g., characteristic sludges recovered from the bottom of a wastewater treatment unit
(WWTU) at a silver recovery facility sent for reclamation)

§261.2(c)(3) - By-product exhibiting a characteristic that is reclaimed (a slag from high
temperature metals recovery (HTMR) sent for reclamation)

§261.2(c)(3) - CCPs listed in §261.33 and other characteristic-only chemicals and CCPs
reclaimed (not induding manufactured articles) (e.g., an unused bottle of Acetone with
an expired shelf life is sent for reclamation)

§261.2(c)(4) - CCPs speculatively accumulated before reclamation (e.g. bottle of off-
specification unused acetone on a shelf for 3 years prior to reclamation)

§261.2(e) Materials that are not solid wastes when recycled without being reclaimed:
(i) - Materials used or reused as ingredients to make a product without being
reclaimed (e.g., carbon tetrachloride still bottoms used to produce
tetrachlorethylene)
(ii) - Materials used or reused as effective substitutes to make a product without
reclamation (hydrochloric acid by-product from chemical manufacturing used by
the steel industry for pickling steel)
(iii) - Materials returned as a feedstock to the original process where generated
without being reclaimed (e.g., emission control dust sent to a primary zinc
smelting furnace)



DERIVED-FROM WASTE EXEMPTIONS (§261.3)

§261.2(c)(2)(ii)(A) - Waste pickle liquor sludge generated from the lime stabilization of
spent pickle liquor from the iron and steel industry (SIC codes 331 and 332)
(B) - Waste from burning petroleum wastes exempted from regulation by
§261.6(a)(iii) and (iv) (i.e., wastes from the burning of exempt hazardous
waste petroleum fuels)
(C) - Non-wastewater residues, such as slag resulting from high
temperature metals recovery (HTMR) processing of K061, K062, or FO06
waste
(D) - Biological treatment sludge from certain wastes listed in §261.32
(E) - Catalyst inert support media separated from one of the following
wastes listed in §261.32: K171 and K172)

EXCLUSIONS FROM DEFINITION OF SOLID WASTE (§261.4(a))

§261.4(a)(1) - Domestic Sewage and Mixtures of Domestic Sewage that pass through a
sewer system to a publicly owned treatment works (POTW)
Ex.: A hazardous wastewater that exhibits the characteristic of lead from a
smelter is excluded from the definition of solid waste at the point that it enters
the pipe where it will mix with domestic sewage and travel to a POTW

§261.4(a)(2) - Point source discharges that are subject to 402 of the Clean Water Act
(CWA)
Ex.: A pipe at an industrial hazardous waste facility that is subject to 402 of the
CWA releases a waste excluded from the definition of solid waste since it is
already regulated under the CWA

§261.4(a)(3) - Irrigation return flow from agricultural land that returns to the water
basin
Ex.: Return flows from agricultural lands carrying pesticides or fertilizers are
excluded from the definition of solid waste despite the fact that these return
flows may exhibit hazardous waste characteristics.

§261.4(a)(4) - Radioactive materials (i.e., source, special nuclear, or by-product
materials) regulated under the Atomic Energy Act (AEA)
Ex.: aradioactive isotope ate a laboratory that is only hazardous for being
radioactive is excluded from the definition of solid waste when it is discarded (45

FR 33066, 33101; May 19, 1980).



261.4(a)(5) - In-situ mining waste left in place
Ex.: Solvent passes through the ground collecting the mineral deposit in the
ground at a mining site and the mineral and solvent mixtures are collected at an
underground well for evaluation. The solvent contaminated earth is not subject
to solid waste regulation when it is left in place (45 FR 33066, 33101; May 19,
1980).

§261.4(a)(6) - Reclaimed corrosive pulping liquor reused in the pulping process
Ex.: Used pulping liquor at a pulping plant that is collected and reclaimed in a
pulping liquor recovery furnace and then subsequently reused in the pulping
process is excluded from the definition of solid waste provided it is not
speculatively accumulated.

§261.4(a)(7) - Spent sulfuric acid that is used to produce virgin sulfuric acid by
reintroduction into the sulfuric acid production process
Ex.: A chemical manufacturing plant generates spent sulfuric acid. The spent
sulfuric acid is reintroduced into the production process which makes virgin
sulfuric acid as a feedstock. The spent sulfuric acid is not a solid waste when
recycled in this manner.

§261.4(a)(8) - Reclamation in an enclosed tank of secondary materials generated during

production processes and are reusable in those same processes (Closed-Loop Exclusion)
Ex.: In an agricultural production process a waste xylene is produced which is
sent to a reclamation unit via pipe where 100% of the xylene is reclaimed and
piped back to the agricultural production process for use in making a product.
The waste xylene is not a solid waste provided it is not stored prior to
reclamation for longer than 12 months.

§261.4(a)(9) - Spent wood preservatives reclaimed through a series of drip pads

connected integrally to the production process
Ex.: A drip pad collects wood preserving solutions at a facility where the pads
are intimately connected with the production process. The spent preservatives
are collected and reclaimed through a series of drip pads and are used again as
wood preserving solution at the facility after being reclaimed. The spent
solutions are not solid wastes provided the facility claiming the exclusion meets
all of the criteria of the exclusion

§261.4(a)(10) - Certain coke byproduct wastes (both listed and characteristic) which are
recycled to either coke ovens, the tar recovery process as feedstock or mixed with coal
tar prior to coal tar refining or sale
Ex. Tar decanter sludge (listed waste K087) is recycled to the tar recovery
process and is thus not a solid waste when recovered in this manner.



§261.4(a)(11) - Splash condenser dross residue (SCDR) used as a source of zinc in zinc
recovery operations
Ex.: A high temperature metal recoveries operation (HTMR process) produces
an SCDR which is sent off-site in drums and is never placed on the land prior to
recovery in zinc recovery operations. Because the SCDR is appropriately
managed and recovered it is not a solid waste.

§261.4(a)(12) - Oil-bearing secondary materials (i) and Recovered oil (ii) when this oil is

generated from appropriate sources and is recycled back into the petroleum refinery
Ex. # 1: A characteristic sludge generated in the distillation step in a refining
process making lubricant oils is recycled back into the refining process and is
therefore not a solid waste (§261.4(a)(12)(i)).
Ex. #2: Oil recovered from petroleum industry field operations that exhibits the
characteristic of ignitability is sent to a refinery where it is inserted into the
coking process prior to catalytic cracking. This waste is therefore excluded from
the definition of solid waste (§261.4(a)(12)(ii)).

§261.4(a)(13) - Processed scrap metal, unprocessed home scrap metal and unprocessed
prompt scrap metal going for recycling
Ex.: A metal working shop generates scrap metal that is chopped and sent from
reclamation, because this metal was chopped it qualifies as processed scrap metal
excluded from the definition of solid waste.

§261.4(a)(14) - Shredded circuit boards being recyded
Ex.: A computer company shreds unwanted circuit boards and puts them in a
container to destroy their proprietary information and to fit more metal per cubic
inch of container. Provided the boards are free of mercury relays switches and
batteries and are reclaimed, they are not a solid waste.

§261.4(a)(15) - Pulping condensates from kraft mill steam strippers burned on-site
Ex.: At a kraft pulping mill an air steam stripper is cleaned and methanol gas
which remains is not a solid waste provided it is condensed to liquid and burned
as fuel at the facility

§261.4(a)(16) - Fuels comparable to virgin fuels which are to be used in manners similar
to the way fossil fuels are used (Comparable Fuels Exclusion)
Ex.: An as generated listed waste solvent at afacility with a heating value of
10,000 BTU/1b, a viscosity of 45 cs as fired, and constituent specifications below
the levels in 261.38 Table 1, is excluded from the definition of solid waste when
the generator and burner of the waste fuel comply with the 261.38 requirements.

§261.4(a)(17) - Secondary materials within the primary mineral processing industry that
are legitimately recycled to recover minerals



Ex.: A characteristic by-product to be recycled within the primary mineral
processing industry that is stored on an approved pad and not speculatively
accumulated or placed on the land is not a solid waste

§261.4(a)(18) - Petrochemical recovered oil from associated chemical manufacturing
facilities when the oil is recycled to a petroleum refinery
Ex.: An organic chemical manufacturing facility physically adjacent to a
petroleum refinery, pipes recovered oil characteristic for benzene to the
neighboring petroleum refinery. The recovered oil is not a solid waste.

§261.4(a)(19) - Spent caustic solutions from petroleum refining liquid treating processes
used as a feedstock in the production of certain acids
Ex.: Spent caustic solutions generated at a facility where they are managed
carefully in tanks and shipped to a petroleum facility to be used as a feedstock to
produce cresylic and naphthenic acids is not a solid waste.

EXCLUSIONS FROM DEFINITION OF HAZARDOUS WASTE (§261.4(b))

§261.4(b)(1) - "Household Hazardous Waste" generated primarily in the home and is
composed of wastes generated by consumers in their homes
Ex.: Paint waste used to paint a chair in abunkhouse is not a hazardous waste
when discarded.

§261.4(b)(2) - Agricultural waste returned to the ground as fertilizer or soil conditioners
Ex.: Crop residues and manures are not hazardous wastes when they are used to
fertilize farmland.

§261.4(b)(3) - Mining overburden removed to gain access to a surface mine
Ex.: Earth and rocks the exhibit a hazardous waste characteristic for lead that are
removed to access an underlying gold mineral deposit being mined are not
hazardous wastes.

§261.4(b)(4) - Fossil fuel combustion wastes (fly ash waste, bottom ash waste, slag
waste, and flue gas emission control waste) generated primarily from the combustion of
coal or other fossil fuels
Ex.: Alocal electric utility boiler called a pulverizer produces hundreds of
thousands of pounds of fly ash and bottom ash per year from burning coal.
These wastes are contained in surface impoundments and are not hazardous
wastes.

§261.4(b)(5) - Wastes associated with the exploration of natural gas and geothermal
energy



Ex.: Drilling fluids and wastewater produced at an oil rig extracting crude oil
from the earth, are not hazardous wastes.

§261.4(b)(6) - Wastes that fail the characteristic exclusively for chromium generated in
certain processes and managed under certain conditions and are not hazardous for any
other reason (note: exclusion very specific)
Ex.: The leather tanning industry produces chrome trimmings as a result of
using trivalent chromium in its leather tanning processes. The chrome
trimmings are not hazardous wastes when managed and disposed in non-
oxidizing environments.

§261.4(b)(7) - Solid waste from the extraction, beneficiation, and processing of ores and
minerals and certain solid wastes from mineral processing (note: exclusion very specific
with regard to mineral processing wastes)
Ex.: At a primary mineral processing facility, a metal waste pile is produced as
the direct result of performing magnetic separation (a beneficiation step). The
waste metal pile is not a hazardous waste since it is produced as a result of its
unique associate with a beneficiation operation at a primary mineral processing
facility.

§261.4(b)(8) - Cement kiln dust (CKD) waste
Ex.: CKD at an industrial cement facility is produced in cementing processes
from the control of stack emissions, and contained in tanks. CKD which will
eventually be sent to a landfill or for use in agricultural products is not a
hazardous waste.

§261.4(b)(9) - Discarded arsenical treated wood hazardous for D004-D017 when the
waste is generated by persons utilizing the wood for its intended end use
Ex.: At an industrial facility arsenical treated wood (D004 characteristic for
arsenic only), is torn up from a terrace and sent for disposal. This wood is not a
hazardous waste.

§261.4(b)(10) - Petroleum contaminated media and debris (D018 through D043 only)
subject to Underground Storage Tank corrective action (part 280)
Ex.: A gas station with a leaking tank containing benzene is undergoing
corrective action under Part 280 and therefore does not need to dispose of the
soil wastestream characteristic for benzene (D018) as hazardous waste.

§261.4(b)(11) - Injected groundwater (exclusion withdrawn)

§261.4(b)(12) - Chlorofluourocarbon refrigerants (CFCs) from totally enclosed heat
transfer equipment provided the refrigerant is reclaimed for further use



§261.4(b)(13) - Punctured, crushed and gravity hot drained non-terne plated used oil
filters
Ex.: A light-duty automotive non-terne filter that is gravity drained for twelve
hours and then crushed is not a hazardous waste.

§261.4(b)(14) - Used oil re-refining distillation bottoms used as feedstock to
manufacture asphalt products
Ex.: A processor of used oil that produces a re-refining distillation bottom that it
sells to asphalt producers who will use the bottom as a feedstock, has a waste
which is not subject to hazardous waste regulation.

§261.4(b)(15) - Temporary exclusion for leachate or gas condensate where certain listed
wastes were disposed (K169-K172), if these listed wastes are generated after February 8,
1999 and disposed before February 13, 2001 (one exception in 261.4(b)(15)(v))
Ex.: Leachate generated from a landfill containing waste codes K169 and
K171that were generated and disposed prior to February 8, 1999, is shipped to a
POTW regulated under 307(b) of the Clean Water Act (CWA) and is therefore
not a hazardous waste.

CONDITIONALLY EXEMPT HAZARDOUS WASTE

§261.4(c) - Conditional exemption for a hazardous waste generated and contained in a

manufacturing process tank, product or raw material storage vehicle or vessel a

product or raw material pipeline or a manufacturing process unit
Ex.: A manufacturing process unit that makes chemical coatings generates a
sludge in the same tank where manufacturing of chemicals is conducted. The
sludge is characteristic but remains in the tank for several months and is not
removed until the unit ceases operation (before 90-days after the unit ceases
operation). The sludge is not a regulated hazardous waste until it is removed
from the tank.

§261.4(d) - Samples collected for testing during the time that they are managed

correctly before their actual disposal
Ex.: A sample of soil contaminated with lead is sent to a laboratory for testing to
determine whether it exhibits any hazardous waste characteristics. The soil
sample is not a regulated hazardous waste (even if it proves to be hazardous)
during the time that the sample is collected, transported by a licensed transporter
(complying with DOT and USPS requirements), stored before and after testing at
a laboratory, and appropriate records are kept. The sample becomes a
hazardous waste when the laboratory determines left over sample or residue to
be hazardous or when samples or residues are determined to be hazardous by



the generator to which the samples or residues were sent back under contractual
agreement.

§261.4(e) - Treatability study samples collected by a generator or collector of samples

for the purpose of testing to determine a wastes amenability to treatment, or a variety of

other reasons listed in the definition of a treatability study in §260.10
Ex.: 1000 kg of characteristic contaminated soil is sent to a laboratory to
determine whether the wastestream is amenable to treatment through
bioremediation. The waste samples are not subject to regulation at the collection
facility, in transport to the laboratory, during storage at the laboratory prior to
treatment, and during return transportation under contract agreements.
Provided the conditions of the exclusion are complied with, the generator
(collector), and the waste are not subject to hazardous waste regulation during
the above circumstances except if the waste is tested as hazardous at the
generator facility uponreturn of the waste from the laboratory.

§261.4(f) - Samples undergoing treatability studies and laboratories or testing facilities

conducting the studies are not subject to RCRA hazardous waste regulations
Ex.: A sample of waste that arrives at a facility for study is not subject to
hazardous waste regulation during the time that it undergoes study, nor is the
laboratory storing the waste subject to hazardous regulation, provided the
laboratory complies with waste feed quantity limitations, storage limitations, and
the notification and recordkeeping requirements of the exclusion. After the
study ceases, the remaining samples and residues must be tested to determine if
they are hazardous and managed according to all applicable hazardous
regulation either by the laboratory or the generator if the waste samples are sent
back to the generator under contract

§261.4(g) - Dredged material permitted to be managed under the Marine Protection,
Research, and Sanctuaries Act (MPRSA), the U.S. Army Corps. Of Engmeers (Corps)
and certain permits under the Corps Civil Works projects
Ex.: The Norfolk harbor in the state of Virginia is dredged and a very large
volume of material is recovered that will be disposed into the ocean at a
designated site under the MPRSA. The dredged material is not subject to
regulation under RCRA when it is managed and disposed under the terms of the
MPRSA permit.

§261.5 - Conditionally Exempt Small Quantity Generators (CESQGs) generate less than
1kg of acute hazardous waste in a calendar month or less than 100kg of hazardous
waste in a calendar month. CESQGS are not subject to substantial hazardous waste
regulation provided the waste is in compliance with the standards in §§261.5(e) - (j).
(e.g., A generator that produces only 50 kg of hazardous spent solvent in a calendar
month is not subject to substantive hazardous waste regulation, including the



requirement to obtain an ID, number, initiate a manifest, or comply with export
requirements)

RECYCLING EXEMPTIONS (§261.6)

§261.6(a)(2)(i) - Recyclable materials used in a manner constituting disposal when
meeting the requirements of subpart C in part 266 (e.g., An asphalt product placed on
the land made from hazardous spent materials that underwent a chemical change after
being produced at a cement company)

§261.6(a)(2)(iv) - Spent lead acid batteries being reclaimed that are subject to Part 266
Subpart G (e.g., a hazardous lead acid battery generated from a facility vehicle is not
subject to regulation as a hazardous waste including manifest requirements waste
regulation at the generator's site, the collection facility and the recycling facility
provided the recycling facility complies with a limited set of provisions)

§261.6(a)(3)(ii) - Scrap metal that is not excluded being reclaimed (e.g., a metal pipe
being sent for lead smelting)

§261.6(a)(3)(iii) - Fuels produced from reinserting oil-bearing hazardous wastes into the
refining process before a refining step (e.g., light oil fuel produced at a facility that
recycles hazardous waste sludges generated within the petroleum industry as
feedstocks with normal process streams)

§261.6(a)(3)(iv) - Fuels produced from oil-bearing hazardous wastes recovered from
petroleum refining, production and transport, provided fuels meet the oil specifications
in §279.11
(A) - Fuels from processes that do not use distillation or do not produce
products from crude oil (e.g., heavy gas oil produced at a facility that is
not a petroleum refinery but distills recovered oil generated in the
petroleum industry and combines other chemicals in a process to produce
the desired fuel. Such a process would not use crude oil)
(B) - Fuels from wastes reintroduced into the refining process after the
point where contaminants are removed (e.g., jet fuel at a refinery
produced from recovered oil generated in the petroleum transport process
that is reinserted after the catalytic cracking step)
(C) - Oil reclaimed from oil-bearing hazardous wastes that is not
reinserted into the refining process (e.g., recovered oil from a refinery tank
is declared a marketable fuel as is without refining it)

§261.6(a)(4) - Used oil that is recycled and is hazardous only because it exhibits a
characteristic at the point of generation



MILITARY MUNITIONS EXEMPTIONS

§266.202 - An unused military munition being repaired reused, recycled, reclaimed,
disassembled, reconfigured, or otherwise subjected to materials recovery activities is
not a solid waste

§266.202 - Military munitions in transport by the government according to specific
guidelines is not subject to hazardous waste regulation
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9441.1990(13a)
RCRA /Superfund/OUST Hotline Monthly Report Question
May 1990

5. 40 CFR Section 261.4(c) Hazardous Wastes Which Are
Exempted From Certain Regulations

A petroleum refining facility, which generates more than
1000 kilograms of hazardous waste per month, operates a
heat exchanger as part of the refining process. A sludge
forms inside the heat exchanger. Periodically this sludge
is cleaned out of the heat exchanger and managed as
listed hazardous waste K050. According to 40 CFR Section
261.4(c) a hazardous waste generated in a manufacturing
process unit is exempt from regulation until the waste
exits the unit, or the waste remains in the unit more

than 90 days after the unit ceases to be operated for
manufacturing purposes. If the refining facility
disconnects the heat exchanger and ships it off-site for
cleaning within 90 days, would the exemption in Section
261.4(c) apply?

No, the 40 CFR 261.4(c) exemption is not available in this
situation. Although the exemption is available for hazardous waste
in transport vehicles or vessels, which may be moved to a central
facility for cleaning (see 45 FR 72026, October 30, 1980), EPA does
not interpret the exemption as applying to manufacturing process
units, associated non-waste treatment units, or product/raw
material storage tanks (that are stationary during operation) if
those units are disassembled for cleaning off-site. As stated in

the October 30, 1980, Federal Register (45 FR 72025), the incentive
to maintain the unit's integrity to prevent leaks or unintended
releases of products is substantially reduced when the unit is
taken out of operation. Likewise, there would be loss of the unit's
structural integrity if it were to be disassembled for off-site
shipment, with a potential for hazardous waste releases. Thus the
40 CFR 261.4(c) exclusion is not available to manufacturing units,
associated non-waste treatment units, and product/raw material
storage tanks that are to be shipped off-site for cleaning.
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9441.1986(45)

RCRA /SUPERFUND HOTLINE MONTHLY SUMMARY
MAY 86

1. Small Quantity Generators/Parts Washers/Waste Counting

An owner/operator (0/0) of a service station leases a parts washer
containing mineral spirits from the Safety-Kleen Corporation. The
o/o uses the mineral spirits on a daily basis to degrease parts
on-site. The spent mineral spirits exhibit a flash-point less

than 1400 F. The o/0's written contract with Safety-Kleen requires
Safety-Kleen to collect the mineral spirits for reclamation and to
deposit regenerated or new mineral spirits at the service station
every eight weeks. The o/o is a "100-1000 kg/mo generator" of
hazardous wastes.

When, if ever, do the 0/0's mineral spirits become regulated as a
hazardous waste? According to the revised small quantity generator
regulations which appeared in the March 24, 1986 Federal Register,
are the mineral spirits counted in determining the amount of
hazardous waste generated?

Section 261.4(c) exempts "[a] hazardous waste which is
generated...in a manufacturing process unit or an associated
nonwaste-treatment-manufacturing unit" from regulation under
Parts 262 through 265 and the notification requirements of
Section 3010 of RCRA. The material is only subject to
regulation when it is removed from the unit in which it was
generated or if the material remains in the unit for more than
90 days after the unit ceases to be operated for manufacturing
purposes. In this specific case, the parts washer leased from
Safety-Kleen is functioning as a manufacturing process unit.
The parts washer is a containerized unit used in degreasing
operations. Therefore, the mineral spirits will not be subject
to regulations under Parts 262-265, 270, 271, 124, and Section
3010 until they are emptied from the parts washer container
or until they remain within a nonoperational parts washer for
more than 90 days, whichever occurs first.

Under the March 24, 1986 rules, waste exempt from some regulations
under §261.4(c) are not counted. As long as the waste is exempt
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under §261.4(c), it need not be counted. However, the mineral
spirits would be counted in determining the amount of hazardous
waste generated on-site as soon as the mineral spirits are
removed from the parts washer unit or after they remain in the
non-operating unit for more than 90 days. If the mineral

spirits remain within the parts washer unit for 90 days or

less after the unit ceases operation, then they will not be

counted towards the quantity determination of the service

station o/o.

Source: Maureen Smith (202) 382-7703

Matthew Straus (202) 475-8551
Research: Margaret Kneller
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9441.1986(96)

RCRA /SUPERFUND HOTLINE MONTHLY SUMMARY

DECEMBER 86

1.

Wastes Generated in Process Units

When, if ever, is waste which is generated in a Safety-Kleen parts
washer regulated under RCRA?

In a May 1986 memorandum "Monthly Reports-RCRA /Superfund Industry

Assistance Hotline Report for May 1986", EPA addressed the
regulatory status of parts washers leased from the Safety-Kleen
Corporation. At that time, the Agency viewed these parts
washers as manufactured process units. Consequently, the
wastes generated in the parts washers would be subject to the
exclusion in §261.4(c) and thus would not be regulated unless
removed from the unit or until they had remained in the unit
more than 90 days after the unit ceased to be operated.

Since that time, the Agency has studied this issue further

and has determined that Safety-Kleen parts washers cannot be
viewed as manufacturing process units. It is the Agency's
understanding that Safety-Kleen parts washers usually consist
of some sort of cleaning apparatus attached to the top of a
drum of solvent material. Solvent is drawn up into the cleaning

apparatus for use and is discharged back into the drum afterward.

Following a period of use, the solvent in the drum becomes too
contaminated to clean effectively. Periodically, someone from
Safety-Kleen exchanges a fresh cleaning unit for the spent

unit, which he will then transport to a Safety-Kleen facility

for recycling. In other situations, the cleaning apparatus

is removed at the operator's site and placed atop a fresh drum
of solvent. Frequently, an operator will accumulate several
drums of spent solvent in this manner before the Safety-Kleen
worker arrives to replace the spent solvent drums with fresh
drums.

When the solvent can no longer be used effectively, it is
classified as spent material. A special material sent for
reclamation is regulated as a solid waste under RCRA §261.2(c).
Furthermore, if the waste is listed in Subpart D of Part 261 or
exhibits any of the characteristics identified in Subpart C of
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Part 261, then the waste is also regulated as hazardous waste

under RCRA. Consequently, when the operator decides the solvent
has become too contaminated for further use, it becomes regulated
as hazardous waste. The operator will thus become a generator

of hazardous waste when the cleaning apparatus is removed from
the drum.

Source: Bob Axelrad  (202) 475-8551
Matt Straus  (202) 475-8551
Maureen Smith  (202) 382-7703

Research: Kris Andersen
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9441.1994(07)

United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

March 24, 1994
MEMORANDUM
SUBJECT: Definition of Spent Material

FROM: Michael Shapiro, Director
Office of Solid Waste

TO:  Hazardous Waste Management Division Directors
Regions I-X

The purpose of this memorandum is to clarify when a secondary
material meets the definition of "spent material." A spent material
is "any material that has been used and as a result of
contamination can no longer serve the purpose for which it was
produced without further processing.” 40 CFR §261.1(c)(1). A number
of EPA Regions have requested assistance from EPA Headquarters on
making regulatory determinations for secondary materials that may
meet the regulatory definition of spent material. For many
secondary materials this determination is important because spent
materials being reclaimed are solid wastes. 40 CFR §261.2(c)(3).
However, sludges and byproducts that exhibit a characteristic of a
hazardous waste and commercial chemical products (whether listed or
characteristic) are not solid wastes when reclaimed. 40 CFR
§261.2(c).

In particular, EPA Headquarters has been asked whether in
order to meet the definition of spent material, a material must: 1)
be spent as a result of contamination, and 2) be nonfunctional in
the sense that it could not continue to be used for its original
purpose. We have consistently interpreted this definition as
applying to "materials that have been used and are no longer fit
for use without being regenerated.” 50 FR at 618 (January 4, 1985);
48 FR at 14476 (April 4, 1983). We thus consider "contamination”,
as used in the definition of spent material, to be any impurity,
factor or circumstance which causes the material to be taken out of
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service for reprocessing. (See also 50 FR at 624, indicating that

the reference to contamination was added to clarify that a material
such as a solvent may continue to be used for its original, though
not identical, purpose and not yet be classified as a solid waste.)

Similarly, we consider the part of the definition stating that
a spent material "can no longer serve the purpose for which it was
produced" as being satisfied when the material is no longer serving
its original purpose and is being reprocessed instead. EPA has
consistently maintained this interpretation since it promulgated
the definition of spent material (see footnote 1).

This is the only interpretation that makes environmental
sense, since once used materials are taken out of service and sent
for reclamation they pose the same potential risks and are handled
in the same manner regardless of the reason they are taken out of
service. Put in terms of a specific example, lead acid batteries
that are taken out of service and sent to a lead reclaimer pose the
same risks and are handled the same way no matter how many or how
few physical and chemical impurities they contain, and no matter
how much or how little the presence of impurities contributes to
the decision to stop using the battery in the first place. See
United States v. Ilco Inc., 996 F. 2d 1126 (11th Cir. 1993), where
the court held that all batteries sent to a secondary lead smelter
for recovery were "spent materials” without regard for the reason
the batteries were taken out of service.

As another example, when a generator removes mercury-bearing
thermostats from buildings as part of an upgrade to the building's
heating system, the thermostats could continue to be used for the
remaining portion of their useful lives. However, assuming the
generator intends to ship these thermostats to a reclamation
facility for mercury recovery, these thermostats would be
considered to be spent materials irrespective of the reason for
their removal and the fact that the thermostats were potentially
capable of being used as thermostats in another building.

Background/ Analysis

Under RCRA Subtitle C regulations, a spent material is "any
material that has been used and as a result of contamination can
longer serve the purpose for which it was produced without
processing." 40 CFR §261.1(c)(1). This definition was promulgated
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in the 1985 final rule amending the definition of solid waste. 50
FR 614, January 4, 1985.

The preamble to the final rule makes it clear that the "as a
result of contamination” language was added to avoid classifying as
waste a used material that was actually being put to further direct
use. 50 FR at 624. The preamble gives the example of a solvent that
is not clean enough to clean circuit boards but still clean enough
for use as a metal degreaser.

The reason the "as a result of contamination” language was
chosen is because many spent materials such as solvents and spent
activated carbon typically become spent because of impurities. The
Agency did not intend to restrict the definition of spent materials
to only those materials which became spent as a result of this type
of contamination. On the contrary, in the same rule that the Agency
defined spent material, EPA promulgated regulatory requirements
under Subtitle C for spent lead-acid batteries being reclaimed. The
Agency explicitly classified spent lead-acid batteries as spent
materials in the final rule. 50 FR at 625. These batteries become
"spent” for a variety of reasons (e.g., overcharging, frozen
electrolyte, leakage) all of which EPA regards as being
"contamination" for purposes of the definition.

Regarding whether a material must be nonfunctional to meet the
definition of spent material, the fact that a material can continue
to be used for its original purpose is not relevant to the issue of
whether or not it is a spent material when it is clear from the
facts that the material will not be used but instead will be
treated by reclamation. The mere potential for continued original
use does not preclude a material from being defined as spent. As
stated above, the fact that it is actually removed from service
establishes, as to this generator, that it can no longer serve its
original purpose.

If all that were required to avoid RCRA Subtitle C regulation
would be a showing that a secondary material could continue to be
used, then generators would be able to circumvent RCRA simply
through changing their operating practices to remove secondary
materials just prior to that material being unfit for its original
use. Thus, spent solvents that are heavily contaminated but might
still be fit for metal degreasing (even though they were being sent
to be regenerated into new solvents), spent lead-acid batteries
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that still had a charge (or were capable of holding a charge), and
mercury-bearing thermostats removed from buildings sent for
reclamation would not be subject to RCRA regulation in spite of the
fact that the generator was no longer using the material but

instead was sending it to be treated by reclamation.

Clearly, this result is not consistent with the
cradle-to-grave purpose of RCRA Subtitle C regulation. Used
materials taken out of service and sent for reclamation also pose
the same risks and are handled in the same manner regardless of the
reason they are taken out of service. For this reason, EPA has
consistently interpreted spent materials as including materials
which could continue to be used for their original purpose but are,
in fact, being taken out of service for reclamation, showing that
for this generator they can no longer serve the purpose for which
they were produced (see footnote 2).

Conclusion

Because spent materials being reclaimed (or to be reclaimed)
are within the definition of solid waste, it is important to be
able to distinguish among spent materials, other categories of
solid wastes such as sludges, and products which are still in use
that have not been discarded. Spent materials are distinguished
from products and other categories of solid wastes in that they
have been used previously and have been taken out of service and
are going to be treated by reclamation. Examples of spent materials
include spent lead-acid batteries, used mercury switches, spent
solvents, spent catalysts and spent etchants.

This memorandum states the Agency's consistent interpretation
of the existing regulations. However, EPA recognizes the issues
regarding the regulatory definition of spent material and we may
consider revising the regulatory definition in the future. If you
have further questions on this issue, please call Mike Petruska of
my staff at (202) 260-8551.

cc: Susan Bromm
Susan O'Keefe
NEIC, Frank Covington
ASTSWMO, Tom Kermedy

1 See 50 FR at 650 (January 4, 1985), indicating that spent
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batteries, spent mercury, spent acids and caustics remain
subject to regulation when reclaimed regardless of the
reason these wastes are removed from service, November 6,
1986 letter from Matt Straus to H. Bzura stating that
copper etchants sent for reclamation were defined as
"spent materials (i.e., materials that have been used

[sic] are no longer fit for use without being

regenerated, reclaimed, or otherwise reprocessed).” See
also April 14, 1989 later from Stephan Cochran to Robert
Oleszko indicating that ignitron tubes containing mercury
sent for reclamation were spent materials irrespective of
the reason that the tube was taken out of service.

2 See May 20, 1987 letter from Matthew Straus to Peter
Russell indicating that spent pickle liquor becomes a
spent material/solid waste when it is removed from
pickling line baths for reclamation regardless if it can
continue to be used. See also July 15, 1990 letter from
Sylvia Lowrance to Ralph Eschborn indicating that
photographic fixer bath sent for reclamation is a spent
material even though the solution could continue to be
used as a fixer.
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NOV 6, 1986

Mr. H. Bzura

Old Bridge Chemicals; Inc.
Old Waterworks Road
P.O. Box 194

Old Bridge, NJ 08857

Dear Mr. Bzura:

This is in response to your letters or October 15 and 16, 1986, regarding the
regulatory status of the etchants 1/ that are used by Old Bridge to manufacture various
copper salts. Since I wrote you in August 1983, the regulations defining which materials are
solid and hazardous waste when they are recycled have been amended. See 50 FR 614,
January 4, 1985. As we've discussed previously, the amended definition adopts the
approach that for materials being recycled, one must know both what the material is and
how it is being recycled before determining whether or not it is a Subtitle C waste. Thus,
under the regulations, any material that is used in a manner constituting disposal (or used to
produce a product that is placed on the land); used as a fuel (or used to produce a fuel); or
speculatively accumulated, 2/ is defined as a solid waste, and if hazardous, a hazardous
waste; in addition, certain materials when reclaimed would also be defined as solid and
hazardous wastes. At the same time, materials that are used/reused (either as an ingredient
or feedstock in a manufacturing operation where reclamation does not occur, or as a
substitute for commercial products) are not defined as solid wastes.

In applying the definition to your situation, I agree with you that when etchants are
used/reused as raw materials in the manufacture of various copper salts (and where
reclamation does not occur), these materials would not be defined as solid wastes, and
therefore, not be subject to the hazardous waste rules.

1/ The etchants include copper chloride and copper ammonium chloride.

2/ Speculative accumulation means accumulating wastes that are potentially recyclable,
but for which no recycling market (or no feasible recycling market) exists, or
accumulating wastes before recycling, unless 75% of the accumulated material is

recycled during a one-year period.

3/ Commercial chemical products are not solid wastes if speculatively accumulated.
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In reviewing your May 31, 1983 letter, the use of etchants to produce basic copper sulfate
(the first process described in your letter) would not constitute solid waste management; that
is, these materials are not subject to the Subtitle C rules. However, the process to produce a
copper sulfate solution (the second process described in your letter) would constitute
reclamation, and therefore, if the etchant is hazardous (i.e., is listed in Subpart D of Part 261
or exhibits one or more of the hazardous waste characteristics identified in Subpart C of Part
261), the transportation and storage of these etchants would be subject to the hazardous
waste rules. 3/ With respect to the use of the other “copper by-products” and their regulatory
status, | would need to have more information before making a determination.

Please feel free to give me a call if you have any further questions; my telephone number
is (202) 475-8551.

Sincerely,

Matthew A. Straus
Chief
Waste Characterization Branch

Etchants would be defined as spent materials (i.e., materials that have been used are no
longer fit for use without being regenerated, reclaimed, or otherwise reprocessed). Spent
materials being reclaimed are defined as solid wastes. See 40 CFR 261.2 (c) (3).



October 15, 1986

Mr. Matthew Straus

U.S. Environmental Protection Agency

501 - M Street, S.W. (WH-565B)

Washington, D.C. 20460

Dear Sir:

We understand that there have been many changes in the EPA Regulations since I last wrote you.

Have any of the new regulations been promulgated that would effect Old Bridge Chemicals, Inc.?

Old Bridge Chemicals purchases the etchants which are a by-product in the manufacture of circuit boards.
These etchants are as follows:

1. Copper chloride with a slight amount of excess acid; and
2. Copper ammonium chloride pH9.

The above are used as a raw material in the manufacture of various copper salts without first recovering the
cooper as metal from the solution.

The process has not changed from the letter I sent you on May 31, 1983, and which you answered by your
letter of August 17, 1983, copies of which are enclosed.

Various states have requested a more recent letter than the enclosed copies.
Thank you for your cooperation in the above matter.

If there are any questions, please do not hesitate to call.

A prompt reply would be appreciated.
Very truly yours,

OLD BRIDGE CHEMICALS, INC.



H. Bzura
Consultant



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

Mr. H. Bzura

Old Bridge Chemicals, Inc.
Old Waterworks Road
P.O. Box 194

Old Bridge, NJ 08857

Dear Mr. Bzura:

In our telephone conversation on August 16, you requested an interpretation regarding the
regulatory status of your copper sulfate recycling processes under the existing hazardous waste regulations (See
45 FR 33119, May 19, 1980). .1/2/ Under these regulations, persons engaging in recycling operations are
subject to regulations if they are handling a hazardous sludge or material listed as hazardous in 40 CFR 261.31
or 261.32 whereas materials that are hazardous wastes only by virtue of exhibiting a characteristic (other than
sludges) are exempt from regulation (see 40 CFR Part 261.6). Since the spent copper chloride and copper
ammonium chloride solutions are hazardous solely because they exhibit the characteristic of corrosivity, they are
currently exempt from regulation.

Please give me a call if I can be of any further assistance. My telephone number is (202)  382-
4770.

Sincerely yours,

Matthew A. Straus
Manager

Hazardous Waste Definition
Program

1Y This interpretation is based on the information provided in your letters dated May 31 and July 1,
1983, and in our meeting on June 30, 1983. All this information is in the public docket for the proposed
definition of solid waste.

2/ Letters were previously sent to you dated June 16 and August 10, 1983, regarding the regulatory
status of your operation under the proposed amendments to the definition of solid waste.



May 31, 1983

Mr. Matthew Straus

U.S. Environmental Protection Agency
401 - M Street, S.W. (WH-565B)
Washington, D.C. 20460

Dear Sir:
Confirming our telephone conversation of today, Old Bridge Chemicals is interested in utilizing cooper ammonia
chloride and copper chloride solutions from manufacturers of circuit boards for the production of various copper

compounds.

Enclosed, you will find two EPA registrations, one for copper sulfate solution and the other for basic copper
sulfate. We are presently producing the above.

We manufacture these products in either of two ways: First, by boiling the solutions with sodium hydroxide
resulting in copper oxide formation. The copper oxide is filtered, washed, and subsequently reacted with sulfuric
acid to form copper sulfate. The copper sulfate is then treated with soda ash to form the basic copper sulfate.
The second method is the utilization of liquidation exchange: The copper is extracted and converted to copper
sulfate solution.

We are using the copper ammonia chloride and the copper chloride solutions as raw materials. Both are not
registered under current regulations; therefore, they should not require a manifest. I would appreciate a letter
from you indicating that such is the case.

Thank you for your cooperation and awaiting your confirmation.

Very truly yours,

OLD BRIDGE CHEMICALS, INC.

H. Bzura Consultant

HB:peg
Enclosures



October 16, 1986

Mr. Matthew Straus

U.S. Environmental Protection Agency
501 - M Street, S.W. (WH-565B)
Washington, D.C. 20460

Dear Sir:

I sent you a letter dated October 15, 1986, regarding purchase of copper by-products.

In addition to the copper chloride and copper ammonium chloride, we have been offered for sale various other
copper by-products which can be used in the manufacture of other copper chemicals.

I would like to purchase these other copper by-products, if they are not considered hazardous waste. Since we
are utilizing them in a commercial viable process as a raw material, would they be covered by your definition of
a raw material and not as a hazardous waste?

May I have your answer to the above.

Thank you.

Very truly yours,

OLD BRIDGE CHEMICALS, INC.

H. Bzura
Consultant

HB:peg






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

APRIL 14, 1989

Mr. Robert W. Oleszko

Vice President, HazMat Environmental Group, Inc.
P. O. Box 676

Buffalo, New York 14217

Dear Mr. Oleszko:

This letter is in response to your letter of January 6, 1989, in which you request an official
interpretation of the regulatory status of ignitron tubes containing mercury, when sent for reclamation.

I understand that your inquiry is a follow-up to a previous official interpretation made by the
Environmental Protection Agency (EPA) to Mr. Philip E. Gerwert, Manager, Industrial Waste and
Toxic Substances, General Motors Corporation, concerning Resource Recovery and Conservation Act
(RCRA) regulations as they relate to various aspects of recycling mercury (copy attached). Our
interpretation regarding the regulatory status of ignitron tubes has not changed.

As was indicated in the letter to Mr. Gerwert, when a material (e.g., an ignitron tube) is being sent
for reclamation, it is necessary to determine what type of secondary material it is in order to define the
material as a solid waste under Subtitle C of RCRA. In the above referenced letter, the Agency
determined that ignitron tubes sent off site for mercury reclamation are classified as spent material and
therefore meet the definition of a solid waste as defined in 40 CFR Section 261.2(c)(3), Table 1. If the
mercury is removed from the ignitron tubes on site (e.g., material reclaimed from solid waste) and only
the mercury from the tubes is sent off site for direct beneficial use or further refining, the mercury is a
product, not a solid waste (see 40 CFR Section 261.3(c)(2) and 50 FR 634, January 4, 1985).

As I understand your letter, you disagree with this interpretation. It is your position that the
ignitron tubes do not meet the definition of a spent material under 40 CFR Section 261.1(c)(1). You
believe the ignitron tubes should be defined as a commercial chemical product and therefore, would not
be a solid waste when sent off site for reclamation under 40 CFR Section 261.2(c)(3), Table 1. Your
rationale is that neither the tube, or any component of the tube, has been contaminated. Therefore, the
ignitron tube cannot be defined as a spent material.

In deciding the status of material being sent for reclamation, you have to look at what is actually
physically being sent off site. In this case, it is the entire ignitron tube that is being sent off site. The
purity of the mercury within the tube is not a consideration when determining whether the ignitron tube
itself meets the definition of a spent material.
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You further argue that even though the ignitron tube is bumed out and can no longer serve its
intended use, the tube's failure is not due to contamination of the mercury or any other part of the tube.
Again, the condition of the mercury or the mercury itself has nothing to do with determining whether the
ignitron tube is a solid waste by being a spent material. If the ignitron tube is considered a solid waste
under 40 CFR Section 261.2(c), the unit would likely be a hazardous waste because the mercury
component may exhibit the hazardous waste characteristic of EP toxicity.

In summary, the ignitron tube is the material that becomes spent and thus, would be considered a
spent material. The presence of mercury in the ignitron tube is not a consideration when defining the
tube as a solid waste. There is nothing in the RCRA regulations that would support defining an ignitron
tube as a commercial chemical product. The non-functional ignitron tubes from the welding equipment
meet the definition of spent material and are solid waste under Subtitle C of RCRA when sent for
reclamation (mercury recovery). The tubes could be further defined as a hazardous waste if they exhibit
a characteristic of hazardous waste (e.g., EP toxicity--D009).

If you have any additional questions, please feel free to call me a (202) 475-9715.

Sincerely

Stephen L. Cochran
Environmental Protection Specialist
Waste Characterization Branch

Attachment

FaxBack # 11419



9441.1987(39)
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE
MAY 20 1987

Dr. Peter Russell
President

Russell Resources Inc.
25 Qak View Drive
San Rafael, CA 94903

Dear Dr. Russell:

I am responding to your letter of May 8, 1987, requesting the
regulatory interpretation of used pickle liquor generated at the
USS-POSCO Project in Pittsburg, CA. Specifically, you requested
responses to three questions concerning the regulatory interpretation
of the pickle liquor.

Your first question asks when the pickle liquor becomes a

hazardous waste. The pickle liquor becomes EPA Hazardous Waste No.
K062 as soon as it exits the pickling line baths and is sent to the
regeneration operations; at this point it is considered to be a spent
material (see 40 CFR 261.1(c)(1)). Thus, the spent pickle liquor is

subject to the appropriate requirements in 40 CFR 261.6(b) and (c).

Your second question asks whether the regulatory interpretation
for question 1 above is affected by the hydrochloric acid
concentration in the waste. The answer to this question is no.
Whether or not the pickle liquor can continue to be used does not
affect the regulatory status of the pickle liquor at the subject
facility; the fact that the pickle liquor is being regenerated (i.e.,
reclaimed) before reuse makes it a spent material. Therefore,
pickle liquor is a spent material (cannot be reused without being
regenerated) when it is taken from the pickling process for
regeneration and its status would not change based on the
concentration of the acid.

Your last question asks if the regulatory status of the spent

pickle liquor is dependent upon whether it is used again in the same
pickle line after on-site processing in a high temperature
"reactor/separator” to remove iron as ferric oxide. Reuse on site
after regeneration does not affect the regulatory status; however,
reuse without the pickle liquor first being regenerated or use as an
effective substitute for a commercial product would change the
regulatory status because the spent pickle liquor would no longer be
considered a solid waste (see 40 CFR 261.2(e)).
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If you have further questions, please call Ed Abrams at (202)
382-4787.

Sincerely,
Original Document signed

Matthew A. Straus
Chief, Waste Characterization Branch

RO 11250



9496.1990(01)

OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE
JUL 16 1990

Ralph Eschborn

DuPont Recovery Management Systems

Suite 207, Webster Building

3411 Silverside Road

Wilmington, DE 19810

Dear Mr. Eschborn:

This letter is in response to your April 5, 1990 letter to Matt

Straus regarding DuPont Recovery Management Systems' proposal to

collect, fortify and recycle previously used fixer. In your letter
you asked EPA to make a determination on the applicability of the

Resource Conservation and Recovery Act (RCRA) Subtitle C requirements

to the recycling process.

As Iunderstand your proposed recycled process, photographic

fixer that is used in the photographic film development process would

be drawn from the working baths once its concentration of

ammonium thiosulfate reaches a certain level (targeted at 175 g/1 per

attachments to your letter, and not to fall below 150 g/1 per your
letter). The used fixer solution would then be transported to your
Regional Service Centers, "refortified,” and then sold back to the
customers for use in developing film.

The issue which is raised is whether or not the used

photographic fixer solution meets the definition of a "spent
material,” as the RCRA regulations define the term in 40 CFR
261.1(c)(1). According to Section 261.2(c)(3), spent materials that
are reclaimed are solid wastes (and, if they are also hazardous
wastes, must be managed according to the RCRA hazardous waste
regulations). The definition of a spent material is "any material
that has been used and as a result of contamination can no longer
serve the purpose for which it was produced without processing."
(The electrolytic treatment, filtration, and "fortifying" that you
propose would appear to be a processing/reclamation activity.)

It appears that the used photographic fixer solution meets the
definition of a spent material, even though it may still have enough
ammonium thiosulfate to function effectively as a fixer. Because the
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used fixer, as a result of contamination, is being removed for
processing it is "spent” as far as the customer is concerned (even
though, should the customer decide to do so, s/he could continue to
use the fixer for its original purpose). You mention the

similarities between this and the situation faced by persons
reclaiming spent solvent. A similar situation exists with respect to
solvent reclaimers who arrange regular pick-ups of used solvents (for
example, in vapor degreasers). Although the solvent may still be
useful in that its contamination level does not mandate its
reclamation, when the reclaimer removes the customer's solvent, it is
"spent" insofar as its potential use by the customer.

In contrast, we stated in the January 4, 1985 preamble to the
regulation defining materials as solid wastes (50 Federal Register
624) that when solvents used to clean printed circuit boards are no
longer pure enough for that purpose, but are still pure enough for
use as metal degreasers, they are not yet wastes because the solvent
can continue to be used for its solvent properties. Similarly, if

you were to remove used fixer from one customer's site and sell it to
another customer for use as photographic fixer, that continued use as
a fixer would mean the fixer was not a waste. However, the recycling
scheme you have proposed does not fit the "continued use” situation;
the used fixer is being "fortified," or reclaimed. Thus the used

fixer is a solid waste, and, if a hazardous waste, must be managed
according to the hazardous waste regulations.

In the recycling situation you have outlined, there are reduced
requirements in the federal hazardous waste program for reclaiming
precious metals. (Silver is one of the precious metals that can be
reclaimed under the reduced recycling regulations.) Handlers of
recyclable materials from which precious metals are reclaimed are
directed by 40 CFR 261.6(a)(2)(iv) to the reduced recycling
regulations in 40 CFR Part 266, Subpart F. Those regulations require
only that the generator, transporters, and storers notify EPA of

their hazardous waste management activities, comply with the use of
the manifest, and keep records to show that they are not accumulating
the materials speculatively.

In addition, some of your customers may qualify for the

exemption from use of the manifest found at 40 CFR 262.20(e);
however, you have not provided us with information for us to make a
determination whether they may qualify.

It is encouraging to learn that you are proposing a recycling
strategy for hazardous wastes; EPA is investigating ways to encourage
environmentally protective recycling.

Finally, the regulations described in this letter are the
federal hazardous waste regulations. States and localities may have
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more stringent requirements, or requirements that are broader in
scope. You will need to contact them to determine what their

requirements are.

If you have further questions, please contact Becky Cuthbertson
at (202) 475-9715, or John Lank at (404)347-4552.

Sincerely,

Original Document signed
"David Bussard Acting for"

Sylvia Lowrance, Director
Office of Solid Waste

cc: John Lank
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This information is reproduced with permission from HeinOnline, under contract to EPA. By including this material, EPA does not endorse HeinOnline.

614 Federal Register / Vol. 50, No. 3 / Friday, January 4, 1985 / Rules and Regulations

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261, 264, 265, and
266 :

[SWH-FRL 2703-7)

Hazardous Waste Management
System; Definition of Solld Waste

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: On April 4, 1983, EPA
proposed to amend its existing
definition of solid waste used in
regulations implementing Subtitle C of
the Resource Conservation and
Recovery Act (RCRA). Most of the
proposal dealt with the question of
which materials are solid and hazardous
wastes when they are recycled. The
Agency also proposed general and
specific standards for various types of
hazardous waste recycling activities.

We are finalizing much of the rule as
proposed, but have made a number of
changes and clarifications. The effect of
the rule is to clarify the extent of EPA's
jurisdiction over hazardous waste
recycling activities and to set forth the
regulatory regime for recycling activities
subject to the Agency's jurisdiction.
DATES: Effective Dates: These rules with
exceptions noted below, become
effective on July 5, 1885. Sections
261.1(b), 261.2(e), and Part 268 Subpart F
(rules for which the regulated
community does not need time to come
into compliance) are effective December
20, 1964,

Compliance Dates: All pergons who
generate, transport, treat, store, or
dispose of wastes which are covered by
today's regulation must notify EPA or a
State authorized by EPA to operate the
hazardous waste program of their
activities under Section 3010 of RCRA
no later than April 4, 1985 unless these
persons previously have natified EPA or
an authorized State that they generate,
transport, treat, store, or dispose of
hazardous wastes and have received an
identification number. Notification
instructions are set forth in 45 FR 12746,
February 28, 1980."

All existing hazardous waste
management facilities which treat, store,
or dispose of hazardous waste covered
by today’s rule and which qualify to
manage these wastes under interim

tUnder the Solid Waste Diaposal Amendments of
1980 (Pub. L. 86452 (October 21, 1980)). EPA was
given the option of waiving lhe notification
requirement under section 3010 of RCRA, following
revision of the section 3001 regulations, at th
discretion of the Administrator. .

status under section 3005{e) of RCRA
must file with EPA or a State authorized
by EPA to operate the hazardous waste
program to notification by April 4, 1985,
and a Part A permit application by July
5, 1985. Under the Solid and Hazardous
Wauste Act Amendments of 1984, a
facility is eligible for interim status if
they were either in existence on
November 19, 1980 or were in existence
on the effective date of any statutory or
regulatory change under RCRA that
requires them to obtain a section 3005
permit, See RCRA amended section
3005(e). Facilities which have qualified
for interim status will not be allowed to
manage the wastes covered by today's
rule after July 5, 1985, unless: (1) They
file a notification with EPA or an
authorized State by April 4, 1985, and (2)
they submit an amended Part A permit
application with EPA or an authorized
State by July 5, 1985 (see 40 CFR
270.10(g)).

ADDRESSES: The official record for this
rulemaking is located in Room $-212A,
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, D.C,
20460 and is available for viewing from
8:00 a.m. to 4:00 p.m., Monday through
Friday, excluding holidays.

FOR FURTHER INFORMATION CONTACT:
RCRA Hotline, toll free, at (800) 424—
9346 or at (202) 382-3000. For technical
information, contact Matthew A. Straus,
Office of Solid Waste (WH-562B), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460
(202) 475-8551.

PART I Introduction and Background
I. Legal Authority
II. Alternatives
A. Alternative Approaches of Determining
When Secondary Materials Which Are
To Be Recycled Are RCRA Solid Wastea
B. Alternatives for Regulating Hazardousa
Wastes That Are To Be Recycled
III. An Overview of the Final Definition of
Solid Waste
A. Materials That Are Solid Wastes
1. Types of Recycling Activities That Are
Within the Agency's Subtitle C
Jurlsdiction
2. Types of Secondary Materials That
Are Within the Agency’s Subtitle C
Jurisdiction
3. Secondary Materials That Are Subtitle
C Wastes When Recycled in Particular
Ways
B. Secondary Materials That Are Not Solid
Wastes
C. Variances From Classification As Solid
Wastes
Part II: Secondary Materlals That Are
Subtitle C Solid And Hazardous Wastes
When Recycled
1. Definitions of Particular Terms Used in the
Amended Definition of Solid Waste
A. Spent Malerials/Sludges/By-Products/
Scrap Metal
1. Spent Materials
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2. Scrap Metal

a. Classification

b. Recycled Hazardous Scrap Metal Is
a Solid Waste

¢. Definition of Scrap Metal and
Regufatory Distinctions Between Scrap
Metel and Other Metal-Containing
Wastes That Are Recycled
3, By-Products Versus Co-Products

B. Definitions Of Incinerator, Boiler, and

Industrial Furnace .
1. General Classes of Combustion Units
2. Definition of Incinerator
3. Definition of Boiler

a. Adoption of a Standard Based on
Integral Design of the Device

b. Supplementation of Integral Design
Standard With Additional Physical
Standards
4. Definition of Industrial Furnace

IL. Discussion of Specific Provisions of the

Revised Definition of Solid Waste

A. Section 261.1(b): Purpose and Scope

1. Uge of the Regulatory Definition of
Solid Waste Only for Purposes of the
Subtitle C Regulations )
2. Use of the Statutory Definition for
Purposes of Sections 3007, 3013, and 7003

N B. Section 261.2(b): Materials That Are

Solid Wastes Because They Are
Abandoned

C. Section 261.2(c)(1): Wastes and Waste-

Derived Products That Are Used in a
Manner Conestituting Disposal

1. The Proposed Provision

2. Extension of Jurisdiction to Hazardous
Waste-Derived Products That Are
Applied to the Land

3. Regulatory Strategy for Commercial
Products Containing Hazardous Wastes
That Are Placed on the Land

D. Section 261.2(c)(2): Wastes That are

Burned to Recover Energy, are Used to
Produce Fuels, or are Contained in Fuela
1. Materials That are Wastes When
Burned as Fuels
2, Determining When a Waste Is Burned
for Energy Recovery and Applicability of
the Rules to Burning for Materials
Recovery

a. Burning for Energy Recovery

b. Burning for Material Recovery

c. Amendment to Applicability Section
of Subpart O of Parts 264 and 265

d. Examplea of How These Provisions
Operate
3. The Agency's Future Plans for
Regulating Burning of Hazardous Waste
for Energy Recovery
4. Regulation of Generators,
Transporters, and Storers of Hazardous
Wastes Before the Wastes Are Burned
for Energy Recovery

E. Section 261.2(c)(3): Reclamation

1. Definition of Reclamation
2. The Status of Reclaimed Products

F. Section 261.2(c)(4): Wastes That Are

Agccumulated Speculatively
1. Grouping of Speculative Accumulation

. and Overaccumulation Provisions

2. Section 261.2(c)(4)(A): Wastes That
Are Accumulating With Expectation of
Recycling But Which Have Not Been
Recycled
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3. Seclion 261.2(c)(4)(B): Wasles
Accumulating Before Recycling That Are
Not Recycled in Sufficient Amounts

a. The Proposed Provision

b. The Final Regulation

c. The Requirement That Materials of
the Same Class Being Recycled the Same
Way be Counted Together

d. Means of Satisfying Burden of Proof

e. Response o Comments

f. Variances for Secondary Materials
Not Recycled In Sufficient Volumes

G. Section 261.2(d): Secondary Materials

That Are Designated as Solid Wastes
1. The General Standard
2. Application of the Standard to Specific
Wasles

H. Section 281.2(e): Secondary Materials
That Are Not Solid Wasies When
Recycled
1. Secondary Materials Used As
Ingredients ta Make New Products or
Used as Substitutes for Commercial
Products

a. The Agency's Subtille C Jurisdiction

b. Redrafting of the Exclusion in the
Final Rule

c. Distinguishing Sham Siluations
2. Closed-Loop Recycling

a. The Agency's Proposal

b. Modification of the Proposal

¢. Explanation of the Requirements
That Secondary Materials Not Be
Reclaimed, and That They be Returned
to the Original Process

d. Variance for Hazardous Wastes
That Are Reclaimed and Then Returned
ta the Original Process

e, Examples
3. Recycling of Secondary Malerials By
Primary Facilities

a, The Agency's Proposal

b. Modificalion of the Proposal

c. Examples :

. Secondary Materials Specifically
Excluded From the Definition of Solid
Waste
1. Section 261.4(a)(8): Black Liquor
Reclaimed and Reused in the Kraft Paper
Process
2. Section 261.4(a)(7): Spent Sulfuric Acid
Used To Produce Virgin Sulfuric Acid

. Section 261.2(f): Burden of Proof in
Enforcement Actions

PART III: Standards for Managing Hazardous

Wastes That are Recycled
L. An Overview of the Final Regulations

A. Outline of the Final Regulations

B. Elimination of Conditional Exemptions

C. Summary

11. Discussion of Specific Provisions of the

Regulation

A. Section 2681.8(a)(1): Recyclable Malerials

B. Section 261.8(a)(2)(i) and Part 266
Subpart C: Recyclable Matierials Used In
a Manner Constituting Disposal  ~
1. The Proposed Rule
2. The Final Rule
3. Exemption for Hazardous Waste-
Derived Products
4. Exemplion for Commercial Hazardous
Waste-Derived Ferlilizers
5. Regulation of Transport and Storage of
Hazardous Waste Before Processing of
Wasle-Derived Products To Be Placed on
the Land

—

8. Example
C. Section 261.6(a)(2)(ii) and Part 268
Subpart D: Recyclable Materials Burned
For Energy Recovery in Boilers and
Industrial Furnaces
D. Section 201.8(a)(2)(iii) and Part 268
Subpart E: Recycled Used Oil
E. Section 261.6(a)(2)(iv) and Part 266
Subpart F: Precious Metal Reclamation
1. Relention of the Partial Exemplion
2. Definition of Precious Metal
3. Distinguishing Sham Operations
4. Status of Wasles From Precious Melal
Reclamation When Hazardous Wastes
Are Reclaimed
F. Section 281.6(a)(2)(v) and Part 266
Subpart G: Spent Lead-Acid Batteries
Being Reclaimed
G. Recyclable Materials Exempt From
Regulation
1. Section 261.6(a)(3)(i): Reclaimed
Industrial Ethyl Alcohol
2. Section 261.6(a)(3)(ii): Used Batteries
Returned to a Battery Manufacturer for
Regeneration .
3. Section 261.6(a)(3)(iii): Used Oil
Exhibiting a Characteristic of Hazardous
Waste
4. Section 261.6(a)(4)(iv): Scrap Metal
H. Section 261.6 (b) and (c): Requirements
for Generators, Transporters, and
Storage Facilities
1. The Generally Applicable Standards
2. Conforming Amendments to §§ 261.5,
264.1, and 265.1
3. Revision of § 260.10: Definition of
"Designated Facility”
I. Variances
1. Case-by-Case Regulation
a. The Substantive Standard
b. Procedures for Case-by-Case
Determination
2. Variances From Classification as 8
Solid Wasie
a. Materials Accumulated Without
Sufficient Amounts of Materials Being
Recycled
b. Malerials That Are Reclaimed and
Then Reused Within the Original
Primary Process in Which They Were
Generated
c. Materials That Have Been
Reclaimed Bul Must Be Reclaimed
Further Before Recovery Is Completed
3. Variance To Be Classilied as a Boiler
4. Procedure for Variances
5. Should EPA Adopt a Variance for
Batch Tolling Agreements
PART IV: Economic, Environmental, and
Regulatory Impacts
I. State Authority
A. Applicability in Authorized Slates
B. Effect on State Authorizations
II. Regulatory Impact
I11. Regulatory Flexibility Act
IV. Paperwork Reduclion Act
V. List of Subjects

SUPPLEMENTARY INFORMATION: Under
Subtitle C of RCRA, EPA is granted the
authority to regulate hazardous wastes.
Hazardous wastes, however. are defined
in the statute as a subset of "'solid
waste." (See Sections 1004(5) and
1004(27).) It thus is necessary to define
whal a solid waste is in order to

determine the extent of EPA's
jurisdiction under Subtitle C.

On April 4, 1983, EPA proposed to
amend the existing regulatory definition
of solid waste, See 48 FR 14472. The
proposal defined which materials were
solid wastes when disposed of, burned,
incinerated, or recycled. The greater
part of the proposal dealt with the
question of which materials are solid
wastes when recycled—the area where
the extent of the Agency's authority is
not explicit on the face of the statute.
EPA also proposed tegulatory standards
for various types of hazardous waste
recycling activities, with the standards
varying according to the type of activity.

EPA received well over one hundred
comments on the proposed rule,
including comments from states, waste
generators, waste recyclers,
environmental groups, and members of
the public. The Agency also held three
public hearings on the proposal, at
which we received additional
comments. Virtually all commenters
agreed that the proposed rule was a
substantial improvement over the
existing regulations because it repiaced
the “‘sometimes discarded" feature of
the existing definition.? The majority of
the commenters also supported the
proposal (or at least key parts of il).
Many commenters, however, expressed
concern that the proposed rules were
very complicated. Other criticisms were
substantive. Some waste generators
challenged the Agency’s classification of
certain recycling activities as wasle
management, or even reiteraled a
challenge to EPA’s authority under
Subtitle C of RCRA to regulate recycled
materials as solid wastes. Commercial
recyclers were divided in their reaction,
with commercial chemical waste
recyclers (who would generally be
regulated more comprehensively under
the proposal than under the existing
rules) being generally favorable, while
recyclers of metal-containing waste
were generally opposed.

Reaction from states also was
divided. (There were fourteen comments
from state or government agencies. The
State of Nebraska also conducted an
informal survey of 26 states for their
reactions to the proposed rules. Some of
the survey respondents were among the
direct commenters to the Agency.)
Although there were favorable
comments, some state officials
expressed concern with some of the

240 CFR 2681.2[b) (2) and (3) indicate thal spen!
materialg and by-products that sometimes are
discarded are solid wastes. This standard applies to
all materials of a given type and so charges
generalors with knowledge of what other generators
do with the same muterial.
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proposed conditional exemptions from
regulation. They argued that the
exemptions were too brozd, partinularly
with reapect to lack ¢f nstificatinm,
recordkeeping, and v zcte tracking
provisions. Some status als2 criticized
the absence of storage cerirols oo
certain-recyciing cperat'ons. Slatis ond
administrative agerciza wers virtually
unanimous in vrgirg e Agency (o tuke
more and immedia!e acticn agz'nst
burning hazardous we.zte-derived fuels
and contaminated used oil.

The major envirorament:] grovp to
comment on the proposal was criticul of
many of the provisiors, particularly the
conditional exemptions fur certain
hazardous waste recyclirg activities.
The Congressional Gffice of Technology
Assessment voiced similar criticisma.
Certain (but not all) segments of the
non-recycling commercial hazardous
waste management corununity also
criticized the conditional exemptions.

After reviewing the comments, EPA
has decided to adopt the proposal as a
final rule, but with a number of
modifications and clarifications. In
defining s solid waste, the key concept
of the proposal was that ordinarily one
must know hoth what a material is and
how it is being recycled before knowing
whether it is a solid waste. We are
retaining this concept, which had
substantial support from commenters, in
the final rule. Although we are adhering
to this conceptual approach, we are
making substantive changes regarding
which secondary materials are wastes
when burned as fuels and when placed
on the land, and also regarding certain
of the proposed exclusions, which we
now think were ambiguous or
overbroad. In addition, we are clarifying
how the regulations apply to the
recycling of hazardous scrap metal; we
are also indicating explicitly that certain
types of materials being recycled are not
solid wastes.

We are also altering the proposed
regulatory regime. The most significant
change is to eliminate most of the
proposed conditional exemptions. These
exemptions, we now believe, would not
have adequately protected human
health and the environment from the
risks of leaks and spills.

We also have made a number of
drafting changes to clarify the definition
of solid waste and iis accompanying
regulatory provisions. We have revised
the definition to state more clearly the
types of recycling activities that do or
do not constitute waste management,
and have included a chart of materials
and recycling activilies (Figure 1 to the
praposed rule) as part of the final rule.
Accompanying definitions have been
transferred to a new applicability

provision in § 261.1. We also are
expressing certain exceptions to general
principles as variances, contained in
Part 260.

Today's preamble iy crgunized into
four large sections. Past I contairs a
backgrourd digcussion and a summary
description of the fina! reguiation. I'art Il
deals with ihe question of which
materials are golid wastes, and
especially the questien of which
materials are solid {ard hazardoual®
wastes when recycled. Part Il discusses
the managoment standards for
hazardous waste recycling activities,
and Part IV addresses the regulatory
impacts of the final rule.

Described in more detail, Part [ of the
preamble describes briefly the Agency’s
legal authority, and alternative
approaches the Agency considered
instead of the one actually edopted. The
final section of this part of the preamble
summarizes the portions of the final rule
stating which hazardous secondary
materials are and are not RCRA Subtitle
C wastes when recycled.

Part Il of the preamble discusses the
Agency'’s jurisdiction (under Subtitle C)
over secondary materials that are to be
recycled. We explain each provision in
the rule that states which hazardous -
secondary materials are and are not
RCRA Subtitle C wastes when recycled.
We first explain the new definitions
involved in the rule—principally
regarding types of secondary materials
and types of thermal combustion units.
We next discuss each provision of the
rule steting when hazardous secondary
materials that are to be recycled are
wastes. For each provision, we discuss
the proposed rule, the final rule, how
and why it differs from the proposed
rule, and respond to major comments. (A
separate background document
responding to each comment is part of
the record for this rulemaking.)

Ir Part I, we describe the regulatory
standards for hazardous wastes that are
to be recycled. We also discuss in this
section the variance provisions that are
part of the final rule.

Part IV summarizes the economic and
regulatory impacts expected to result
from this regulation. A separate report
on the economic impacts is part of the
record for this rulemaking.

® Although hazardous wastes are a subset of solid
wastes under RCRA, EPA's regulatory authority
under Suhtitle C appliea only to hazardous waates.
Since the present regulations apply only to Subtitle
C. we have chosen to make the definition of salid
waste appiicable to those materials that also are
hazardous wastzs. See Section LA, of Part 2 helow.
The terms thus are synonymaus for purposes of the
Subtitle C regulations. In addition, we are using the
terms (as well as the term "waste™ or "Subtitle C
waste") synonymously in this preamble.

Part I: Introduction and Background
I Legal Autharity

The Agency in the April 4 preamble
described fally its position that
Congress gave EPA authority to regulate
recycled secondary materials as solid
and hazardous wastes under the Subtitle
C regulations. See 48 FR 14473, 14502-
505. Subsequent legislative
pronouncements again confirm our
interpretation. See H.R. Rep. No. 95-198,
98th Cong. 1st Sess. at 46. Some
commenters repeated old arguments
challenging the Agency's authority, but
raised no points not already answered.
We consequently see no need to discuss
these points again. In any case, the
recent Hazardous and Solid Waste Act
Amendments of 1984 (HSWA) appear to
have settled this question by explicitly
requiring EPA to adopt “standards
applicable to the legitimate use, reuse,
recycling, and reclamation of
(hazardous) wastes” (RCRA amended
section 3001(d)(2)). We add that the
Agency's construction is made in the
context of a “legislative directive. . .
(that) is implicit rather than explicit”,
and that the construction is a
“reagonable interpretation” of the
ambiguous statutory term “solid waste".
Chevron U.S.A. v. NRDC, — U .8, —,
—— (1984). The Agency's construction
thus is surely a “permissible” one. /d. at

Certain other commenters indicated
that RCRA provides EPA with
unrestricted authority to regulate all
recycling as waste management. The
Agency does not fully accept this
argument. We agree that RCRA
embodies a general principle that most
hazardous secondary materials ¢ are
considered to be hazardous wastes
when recycled. Congress enacted a
regulatory approach to deal with the
problem of ensuring safe hazardous
waste management. (H.R. Rep. No. 94-
1491, 98th Cong. 2d Sess. at 4.) We
indeed believe that the statute expresses
a presumption that accumulated .
hazardous secondary materials are solid
and hazardous wastes in order that this
regulatory approach be applied to “the
last remaining loophole in
environmental law"” (id.). We believe,
however, that the grant of authority in
RCRA over recycling activities is not

*Throughout ihis preamble, EPA refers for
convenience to "secondary materials.” We mean a
material that potentially can be a solid and
hazardous waste when recycled. The rule itself
refers lo the following types of secondary materials:
Spent materials, aludges, by-products, scrap melal,
and commercial chemical products recycled in ways
that differ from their normal use. The rule does not
use lhe term secondary materials.
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unlimited. Specifically, we do not
believe our authority extends to certain
types of recycling activities that are
shown to be very similar to normal
production operations or to normal uses
of commercial products. We also do not
accept the argument that a potentially
harmful recycling practice is invariably
subject to regulation under Subtitle C,
since polential environmental harm is
not always a determinative indicator of
how closely a recycling activity
resembles waste management. We again
believe that this construction is a
permissible one. Chevron supra, —
U.S. at ——. (This discussion is
developed further in Section H. of Part
I1. of the preamble.)

I1. Alternatives

A. Alternative Approaches for
Determining When Secondary Materials
Which Are To Be Recycled Are RCRA
Solid Wastes

As stated in the preamble to the
proposed rule, determining which
secondary materials are wastes when
recycled presents conceptual and
practicai difficulties. The Agency
considered several approaches other
than the one ultimately adopted, but
ended by retaining the overall approach
proposed initially.

It is evident that the Agency is
adopting a complicated regulatory
scheme. There are two simpler
alternatives: to say that all secondary
materials being recycled are wastes, or
that all are not wastes. Neither of these
alternatives is satisfactory. The
Agency's May 19, 1980 definition took
essentially the former approach and it
proved unacceptable to both the Agency
and the regulated community (see 48 FR
14475). Comments were virtually
unanimous in urging the Agency to
reject this approach.

Not classifying recycled materials as
wastes is equally unacceptable. We
read the statute to state that hazardous
secondary materials being recycled are
wastes and that we ordinarily have
jurisdiction to regulate most recycling
activities involving these materials. We
also believe that regulation of most of
these activities is necessary to protect
human health and the environment.
Furthermore, we doubt whether
completely avoiding regulation would
necessarily promote recycling, as some
commenters maintain. The Agency is
impressed by comments of both
generators, states and members of the
recycling community who state that
some regulation is needed to assure both
the public and generators that their
wastes will not be mishandled when
senl to recyclers. See comments of

National Association of Solvent
Reclaimers, Washington, D.C. Public
Hearing, June 16, 1983; Comments of
American Electronics Association, San
Francisco Public Hearing, June 23, 1983,
Comments of States of Iowa and
Michigan (August, 1983). These persons
maintain that regulation of these
activities will encourage wastes both to
be recycled, and recycled in a
responsible manner.

Another approach, discussed in the
April 4 preamble, would be to use a
standard based on value, whereby a
recycled material would count as a solid
waste when a person other than the
generator is paid to recycle it. Although
this factor is relevant for enforcement
purposes in determining whether a
recycling activity is a sham, the Agency
continues to believe that it is not a
successful regulatory approach for the
reasons given in the April 4 preamble.
See 48 FR 14478-481. Most commenters
agreed with the Agency that this
approach should not be adopted.

The Agency also attempted 1o fashion
a narrative definition stating
categoricaily whether secondary
materials are or are not wastes. The
narrative standard would be based on
whether materialg are typicaily dealt
with as commodities, and whether they
contain significant concentrations of
non-recyclable toxic constiluents not
customarily found in analogous raw
materials. (See 48 FR 144768 at n.7.)

The Agency continues to believe that
this type of definition is too subjective
to serve as a self-implementing
standard. Commenters agreed. The
Agency also continues to think, and
commenters generally agreed, that in
most cases one must know both what
the material is and how it is being
recycled before determining whether it
is a waste. A narrative definition based
on the nature of the material itself thus
cannot serve successfully as a
regulatory standard.®

B. Alternatives for Regulating
Hazardous Wastes That Are To Be
Recycled

In considering how to regulate
hazardous wastes that are to be
recycled, the Agency differentiated at
proposal between facilities presenting a
significant risk of wasle
overaccumulation before recycling and
those that did not. We viewed
overaccumulalion as the chief danger to

5The Agency does believe that some secondary
materials are inherently waste-like, and will specily
in the rule that these materials are solid wastes. See
§ 261.2(d). For the most part. however, we think that
a secondary malerial’s idenlily as a waste turns
both on what it is, and how it is recycled.
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guard against, and so proposed to
conditionally exempt from regulation
those types of recycling operations that
do not present a significant risk of
overaccumulation before recycling, See
48 FR 14477, 14486. The chief types of
recycling operations that would have
been conditionally exempt were those in
which a generator reclaimed its own
wasles, those in which a reclaimer
reclaimed for its own subsequent use, or
when wastes were reclaimed pursuant
to batch tolling agreements. Id. At the
same time, we indicated that we were
continuing to evaluate whether
hazardous waste leaks and spills could
occur at these operations (before
prolonged accumulation) and whether
regulation was necessary to protect
human health and the environment. /d.
at 14477. In essence, we investigated
further the hypothesis that if these
wasles were handled as if they were
products, and were not
overaccumulated, they would be
managed safely without RCRA controls.

We have come 10 the conclusion that
most of the conditional exemptions thal
we proposed were unjustified, because
the risk of damage from spills and leaks
at these facilities indicates that
regulation is necessary to protect human
health and the environment. Simply
because a waste is likely to be recycled
will not ensure that it will not be spilled
or leaked before recycling occurs. In the
first place, the analogy we drew at
proposal—between wastes stored
before certain types of recycling and
products stored before use—is
frequently incorrect. Wastes in many
cases have litile independent economic
value, but are recycled to avoid disposal
costs. Persons storing this type of
hazardous waste before recycling are
very much like persons storing
hazardous waste before disposal: there
is nothing about the waste that makes it
so valuable that safe handling is assured
absent regulation.

Furthermore, safe handling is not
always assured even for hazardous
wastes that are more like commodities
in terms of value. A company's decision
on how carefully wastes are handled
before recycling turns chiefly on a range
of factors—principally the value of the
wastes being recycled and the value of
the end products of recycling versus the
cost of purchasing additional raw
materials, the profit margin of the
facility, and the cost of improving the
integrity of the facility. Unless the
wastes are extremely valuable (as in
legitimate precious metal reclamation)
there is no imperative incentive to avoid
leaks and spills. In confirmation, there
have been massive leaks of high purity
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solvents and gasoline (to name only
some of the more vali.able commoditics)
from product storage tarks, showing the
risk of spillage cf stcrzd commodit’=s.
The recent addition of Sui:ttlc I to
RCRA to control leaks from
underground produzt gtorage tanks
confirms that the risk cf harm frum
spillage is significant. Indeed, thera huve
been a number of instinzes o f
groundwater cortamiction ¢oLLel Uy
improper storage of hazerd-ug waytss
awaiting reclamation by thei- genc-ator,
hazardous wastes being reclaime
pursuant to batch tollicg agreements,
and hazardous wastces beirg recluis..ad
befcre use by the reclaimer—the
situations that wouls Lzve boen
conditionally exempt u=dsr i
prcposal. (See Appendix A.)

Equally impertant, .z Agency ciready
has determined that it is cecessury ta
repulate hazardous wa3%e star.ge in
order to protect burian keuit arn? e
environment, and kas elso determined
that regulatiors are nesded to pravent
the “uncontrolled relcaze of bezardous
waste constituents inio the
environment.” Ses 49 FP. 2802, 290
(lanuzry 12, 1981). Thoze prior Sudings
are relevant to the ¢restica cf regulating
hazardous waste storage before
recycling. There is a rick, as stated
above, that spills and f2aks cf
hazardous waste will cceur, even if the
wastes eventually will be reoyriled.
Spills and leaks are t% princinal
example of uncontro!led kszardous
waste releases from storegs end thus
ordinarily require regulatory controi.
The Agency is persuaded that its
existing findings ar= velid for baza~dous
wastes stored before ~ecycling except in
those situations in which wastcs are so
economically valueble that there is an
economic imperative to avoid rclcase.

The Agency thus finds that the fuctnal
basis for most of the conditional
exemptions in the proposal was not
justified, and that the Agency's genera!
findings as to the need to control
hazardous waste starage aro valid for
these recycling situations. Hazorous
wastes stored before recle—ation—even
where there is minimal risk of
overaccumulation—etill can present
significant potential for harm to huriun
health and the environment if
mismanaged, and market mechanisms
are insufficient to prevent
mismanagement from occurring.
Regulation thus is cslled for.

In determining the level of regulation
to adopt for those facilities which would
have been conditionally exempt, the
Agency is guided by the principle that
the paramount and overriding statutory
objective of RCRA is protection of

human health and the environmaont. The
statutory pulicy of encoiraging recycling
is secondary and must give way if it is
in conilici with the prineipad objectiva.
See 48 FR. 14474/1, 14482/ 2; see also
H.R. Rep. No. 96-138, s.:pra, at 45.9 We
accerdingly have determined that, for
the most purt, ths cendiozal
exemptions we pronpoged were
unwarranted &z f14:0 08 recycling in
these ways should be e_Ljzcl to
regulation under “he Scbiti'e Cm 'ua.

IIl. An Overview of the Final D:finition
of Solid Waste

A. Mate "2'a Thei Are Solid Wustes

The revised de’inition of solid waste
states that any material that is
abandoned vy being disnesed of,
burned, or incinerrted-— or stored,
treated, or accumulated before or in lieu
of these activii.3—ic a goiid waste. The
remainder of the dafiniticn states which
materials are vrastes wher: recycled.

The amendad cufinition adonta the
approach that for secondary ma‘erialg
being recycled, cne st krow Lnth
what the r:aterial is «.nd how it is heing
recyc'cd before determining whather or
not it is a Suttitle C was’e. This
apgroach Ciffers sharp'y frors the
existing oM nitiop (4C LR 261.2), which
otetss that all sludges, and virtzally 211
other sezondary matorials (7.6 all those
that are sometimes d's--rdad by enyone
menaging e (sce L. 2 sbuve)), are
wactes 03 matter how trex are recys'ed.
In understanding *he revised definition,
therefore, one must conzider the types of
secondary materials in conjunctior with
typea of recycling prastices.

- 1. Types of Recycling Activitizs That
Are Within The Avency's Subtitle C
Jurisdiction. The definition stztcr tha*
four tynes of recycling activitic g ar=
within EPA’s jurigdiction:

* [/se constituting disposal. This
activity involves directly placing wastes
or waste-derived produc!s (a2 prod.ct
that contains a hazardous waste as an
ingredient) onto ke land. Extending
jurisdiction to waste-derived products
placed on the land represents a change
from the prt vegal;

® Burning v.cets orvastes fucls for
energy recovery, cr 1sing wastes to
produce a fuel;

e RNeclamation. This activity involves
the regeneration of wastzs or the
recovery of material from wastes;

8The Agency also doeo not believe that
hazardous waste recycling will be discouraged in
those situations that we now intend to regulate. Not
only da the incremental coats of regulation appear
to be minima! {see Part IV of this preamble}, but
regulation con actually ancourage recycling. See 45
FR 33092 (May 18, 1980) and Section ILA. ubove.
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 Speculative accumulation. This
activity involves either accumulating
wastes that are potentially recyclable,
but for which no recycling market (or no
feasible recycling market] exists, or
accumulating wastes before recycling
unless 75% of the accumulated material
is recycled during a one-year period.
(This provision now includes the
activity referred to in the proposal as
overaccuiaulation.)

2. Tvpes of Seconduary Materials That
Are Within The Agency's Subtitle C
Jurisdiction. These categories cf
recycling activiiies then are divided
further according to the type of
secondary material involved—spent
materials, sludges, by-products, or
commercial chemical products (it
division present in the existing
regulaticns—see 40 CFR 261.2(b)(1)(3]).
We aleo have clarified the proposal by
adding a new category of secondary
material—scrap metal.

“Spent materials" are materials that
have been usid and are no longer fit for
use without being regenerated,
reclaimed, or otherwise re-processed.
Exampias are spent solvents, spent
activated carbon, spent catalysts, and
spent acids.

“Sludges" are defined in RCRA and
the implementing regulations as residues
from treating air or wastewater, ar other
residues frem pollution contral
operaticrs, (See RCRA section
1004(26)(A) and 40 CFR 260.10.)

“By-products” are defined essentially
the same way as in the existing
definition to earomgpass thase residual
matesials resulling from industrial,
comm:zial, mining, and sgricultural
operaticns thi* ere not primary
products, noe not praduced separatcely,
and are not fit for a desired end use
without substantial further processing,
The ‘erm includes most secondary
materials thit are not spent materials or
sludges. Exemples are process residues
frem manufi_turing or mining processes,
such as dis!"alion column residues or
minjn g Blags.

“Commercial chemical procucts” are
the commersial chemical producis and
intermediates, off-specilicatioa vuriants,
spill residues, and container residues
listed in 40 CFR 261.33. Although these
materials ordinarily are nof wastes
when recycled (see 45 FR 78540-541,
November 25, 1980), we are including
them as wastes when they are recycled
in ways that differ from their normal
use, namely, when they are used in a
manner constituting disposal, or when
they are burned for energy recovery,
(assuming these materials are neither a
pesticide nor a commercial fuel).
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“Scrap metal” is defined ag bits or
pieces ‘of metal that are discarded after
consumer use or that result from metal
processing operations. Examples are
scrap automobiles and scrap radiators
(commonly referred to as post-consumer
scrap) and scrap turnings and scrap
fines (commonly referred to as obsolete
scrap).

3. Secondary Materials That Are
Subtitle C Wastes When Recycled in
Particular Ways. As we indicated in the
proposal, sludges and by-products
sometimes are difficult to characterize
as wastes or non-wastes when they are
reclaimed. 48 FR 14476. Many by-
products and sludges in the mining
industry, for example, are routinely
processed further to recover usable
metals in a manner much like continued
processing of the virgin ore. As stated
above, neither the Agency nor any
commenter could devise a self-
implementing narrative standard that
convincingly distinguishes between
product-like and waste-like sludges and
by-products being reclaimed.

The Agency thus has structured the
final regulation so that the Agency must
evaluate these materials individually
before determining whether they are
subject to RCRA jurisdiction when they
are to be reclaimed. Thus, in the final
regulation, only sludges and by-products
listed in 40 CFR 261.31 and 261.32 are
solid wastes when reclaimed.”

The Agency does not perceive this
difficulty for the remaining types of
recycling over which we have
jurisdiction. Thus, all secondary
materials (Ze. all spent materials,
sludges, by-products, and scrap metal)
are considered to be wastes when they
are used in a manner constituting
disposal, are burned for energy recovery
or used to produce a fuel, or are
accumulated speculatively. The Agency
proposed that only listed by-products
would be wastes when burned for
energy recovery or used to produce a
fuel, but is changing the proposal for the
reasons stated in Section IL.V.D. of Part
2 of the preamble.

"The Agency intends that residues derived from
reclaiming listed by-products and sludges also be
considered to be lisled for purposes of this
regulation, Thia is in accord with 40 CFR 261.3(c)(2)
and (d)(2) and 40 CFR 260.22(b). These provisions
state that residues derived from trealing, storing, or
disposing of listed hazardous wastes are also
considered to be listed hazardous wastes, and, for
delisting purposes, to have the same conslituents of
concern a8 the hazardous wastes from which they
are derived. Under the amended definition of solid
wasle, therefore, if a reclaimer distills a listed by-
producl, and then reclaims the resulting distillation
bottom, the distillation bottom also is idered to
be a listed by-product and therefore a waste when
reclaimed,

The following table, which appears in
the regulation itself, summarizes when

secondary materials are solid wastes
when recycled:
®

TABLE 1. Matrix of Which Types of Secondary Materials Will be Defined as Solid and Hazardous
Wastes When Recycled and Which Types of Recycling Activities Constitute Waste Management.

U tituti el fo Speculativi
se conslituti energy recavery, . ative
disposal "0 seto " | Rectamation | JEOC ton
produce a fuel
Spent materials (both listed and d/char- | Yes Yes | £:- TRum— (T N
acteniatic).
Shudges (listed) Yas. Yes Yas Yes.
Sludges i rigti Yes. Yes No. Yes.
By-p (listed) Yes Yes Yes Yes.
By-p ( d istic) Yes Yes No Yes.
ial chemical prod listed in 40 CFR | Yes. Yes No No.
§ 261.33 that are not ordinarily applied to the
tand or bumed as fuels.
Scrap metal Yes. Yes Yes Yes.

Yea—Delined as a solid waste
No—Not defined as a solid waste.

In addition, there are certain materials
that are inherently waste-like,
regardless of how they are recycled. The
Agency has reserved the right to
designate these materials as solid
wastes, and has designated the
chlorinated and dioxin dibenzofuran
containing F020, F022-Fg23, F026, and
F028 wastes as solid wastes no matter
how they are recycled.

The Agency again emphasizes that to
determine if a secondary material i3 a
RCRA solid waste when recycled, one
must examine both the material and the
recycling activity involved. A
consequence is that the same material
can be a waste if it is recycled in certain
ways, but would not be a waste if it is
recycled in other ways. For example, an
unlisted by-product that is reclaimed is
not defined as a solid waste. However,
the same by-product is defined as a
waste if it is recycled by being (a)
placed on the land for beneficial use, (b)
incorporated into a product that is
placed on the land for beneficial use, (c)
burned as a fuel, (d) incorporated into a
fuel, or (e) accumulated speculatively.
Obviously, the by-product also is a
waste whenever it is disposed of or
incinerated rather than recycled.

B. Secondary Materials That Are Not
Solid Wastes

Not all recycling activities involve
waste management. Based on our
reading of the statute and legislative
history, the definition excludes two
activities involving direct use or reuse of
secondary materials, and one activity
where these materials are recycled
without first being reclaimed by being
returned as a raw material substitute to
the original primary production process.
These activities ordinarily will not be
considered to involve waste
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management because they are like
ordinary production operations or
ordinary usage of commercial products.

(1) Using or reusing secondary
materials as ingredients or feedstocks in
production processes. When secondary
materials are directly used as an
ingredient or a feedstock, we are
convinced that the recycled materials
are usually functioning as raw materials
and therefore should not ordinarily be
regulated under Subtitle C. Examples
are using fly ash as a constitutent in
cement, or using distillation bottoms
from the manufacture of carbon
tetrachloride as feedstock in producing
tetrachloroethylene. However, when
distinct components of the materiai are
recovered as separate end products (i.e.,
recovering lead from scrap metal in
smelting operations), the secondary
material is not being used, but rather
reclaimed and thus, would not be
excluded under this provision. The other
major exception to this provision is
when spent materials, by-products,
sludges or scrap metal are used as
ingredients in waste-derived fuels or in
waste-derived products that will be
placed on the land. In these situations,
not only is the spent material, sludge,
scrap metal, or by-product a solid waste
but the waste-derived product remains
subject to RCRA jurisdiction as well.

(2) Using or reusing secondary
materials as effective substitutes for
commercial products. When secondary
materials are directly used as
substitutes for commercial products, we
also believe these materials are
functioning as raw materials and
therefore are outside of RCRA's
jurisdiction and, thus, are not wastes.
Examples are certain sludges that are
used as water conditioners and by-
products hydrochloric acid from
chemical manufacture used in steel

1985



620

Federal Register / Vol. 50, No. 3 / Friday, January 4, 1985 / Rules and Regulations

pickling. In thege examples, the recycled
materialg are substituting for other
commercial products, and material
values are not being recovered from
them,

(3) Return of secondary matcerials to
the original primary production process
in which they are generated without
first reclaiming them. When secondary
materials are returned to the original
primary production process (from which
they are generated) without first being
reclaimed, we likewise believe this
recycling activity does not constitute
waste management. This-provision has
been modified from the proposal to
cover more precisely those closed-loop
production processes that use secondary
materials as return feed to the original
primary process,

C. Variances From Classification as
Solid Wastes

We also have promulgated variance
provisions allowing the Regional
Administrator or authorized States to
determine that certain materials that are
to be recycled are not solid wastes.
There are three such variances:

* Materials accumulated without
sufficient amounts being recycled. The
Agency proposed that persons failing to
recycle 75% of their accumulated waste
material could petition the Regional
Administrator to declare that the
material is not a waste. We are retaining
this provision and are formally terming
it a variance;

* Materials that are reclaimed and
then reused within the original primary
production process in which they were
generated. The Agency proposed a
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complete exclusion for this type of
situation, referred to in the proposal as
closed-loop recycling. We are now
convinced that the proposal was too
broad but that individual exclusions
may be warranted; and

e Malerials that are reclaimed but
must be reclaimed further before
material recovery is completed. This
variance would allow individual
consideration of whether an initial
reclamation process is only minimal
processing or whether it substantially
completes the recycling process.

The following tables summarize the
differences between the final and
proposed rules with respect to the
secondary materials that are and are not
solid and hazardous wastes when
recycled:

BILLING CODE 6560-50-4
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Table 2: Secondary Materials That Are Solid and Hazardous
Wastes When Recycled: Proposal v. Final Rule
Buming for Energy

= Recovery, Use to

Use Consti- Produce a Fuel,

tuting or Fuels Containing Speculative =

Disposal These Materials Reclamation Accumulation

*/

Final Proposal | Final Proposal Final [Proposal | Final Proposal

Spent Materials Yes...| Yes..., |Yes... Yes... Yes...| Yes... Yes... Yes...
(both listed and
non-listed exhibit-
ting a characteris-
tic)
Sludges (listed). Yes...| Yes... |Yes... | Yes... Yes.. | Yes... | Yes... | Yes...
Sludges (non-
listed exhibiting a _
characteristic) Yes...| Yes... (Yes... Yes... No... NO... Yes... Yes...
By-products (listed)| Yes...| Yes... |Yes... Yes... Yes.. Yes... Yes... | Yes...
By-Products Yes...| Yes,.. Yes..s No... No..: | No... Yes... Yes...
(ron-listed exhibit-
ing a character-
istic) ,
Commercial chemi- Yes...| Yes... Yes... Yes... No... | No... No..- No...
cal products
listed in 40 CFR
§261.33 that are
not ordinarily
applied to the
land or burned
as fuels
Scrap Metal Yes...| Yes... | Yes... | **/ Yes...| “**/ Yes... [Yes...

Yes = Defined as a solid waste
No = Not defined as a solid waste

*

il

that are placed on the land.
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Final rule includes hazardous waste-derived products (products containing a hazardous waste)
The proposal did not cover these waste-derived products.

Some scrap metal was classified as a by-product under the proposed rule, and this type of
scrap metal would not have been a waste when reclaimed or burned for energy recovery.
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TaBLE 3. MATERIALS THAT ARe NOT SoLip
AND HAZARDOUS WASTES WHEN RECYCLED:
PROPOSAL V. FINAL RULE

Proposal

Final rule

(a) Secondary materials used
of reusad as ingredienis.

(b) Secondary materials used
of reused as substitutes
for raw matarials in primary

procasses.

(c) Secondary materials used
of reused in a particular
function as a subsfitule for
a commercial product.

(d) Secondary materials re-
claimed al the plant sile
and retumod ta the original
production process

("'closed-loop recycling”).

(e) Unlistod sludges and by-
products that are re-
claimed.

(0 Unilsled by-products
burned as fuels or incorpo-
rated into fueis.

(@ (Not specifically pro-
posed).
(h} (Not specificatly pro-
posed).

Same, except matedals used
in a product thal fs applied
to land for beneficial use
arg defined as wastes.

Modified and subsumed In d)
befow.

Same,

Modified to apply to second-
ary malerials refurned as
raw materiale to the origi-
nal primary production
process without first belng
reclaimed; in addition, sec-
ondary materials thal ere
first reclalmed and then re-
tumed 1o the original proc-
888 are eligible ior a var-
ance from being a solid
wasts, .

Same.

Changed; these by-producte
are dofined as wasles In
the final ndo.

Black tiquor recycled as part
of tha Kralt paper procass.

Spent eulfurlc ackl used in
making virgin sulluric acid,

BILLING CODE 6560-50-M
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Table 4: Decision Tree for Deciding Which
Secondary Materials Are Solid Wastes When
Recycled

Secondary
Matr'l

J Material ig not
a solid waste

Is material excluded | VYe
under 40 CFR 261.4(a)

——e

”. ——— —
No Material is a
solid waste
Is material recycled
______—_7F-_-“—
Yes
Yes
Is material inherently
wagste-like under 40 CFR
261.2(d)
Ne
Is material used Yes
in a product that
I8 material accumulated Yes is placed on the
speculatively land or burned o [
ds a fuel
o
Yes
.
Is material use/reused:
- as ingredient Yes Is 758 of material Material is
- as substitute for < recycled within not a solid
commercial product one year wvaste
- in closed-loop
process
Ne
Ne

1 |
Material is
continued on a golid waste
next page —3 |
BILLING CODE 8560-50-C

Ne

1 materlal used in a
manner constituting Yo

disposal

Ne

. A—

Material is a
solid waste

77T

Is material used as a Yes
fuel or used to pro-
duce a fuel |
Ne
I8 material being Yes

reclaimed

Is
haz
40
26l

material a listed
ardous waste under
CFR 261.31 or

-32

Yes

No
i

Is ma
spent

Yes

terial a non-listed
material

Mo

Material is not
a solid waste
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Part 1I: Secondary Materials That Are
Subtitle C Solid and Hazardous Wastes
When Recycled

1. Definitions of Particular Terms Used
In the Amended Definition of Solid
Waste

A. Spent Materials/Sludges/By-
Products/Scrap Metal

The final definition classifizs the
universe of secondary materials that are
wastes when recycled as either sludges,
spent materials, by-producté, or scrap
metal.® With the exception of scrap
metal, this is the same classification
scheme as in the proposed rule. See 48
YR 14478/2. We have not changed the
proposed definition of "sludge.” but are
clarifying what we mean by spent
materials and by-products. Wz also are
explaining the new definition of scrap
metal.

1. Spent Materials. We are continuing
to define spent materials as those which
have been used and are no longer fit for
use without being regenerated,
reclaimed, or otherwise re-processed. In
response to comments, however, we
have altered the wording of the
definition of spent material to expreas
this concept more clearly. As the
proposal was worded, a spent material
was one that had been used and no
longer could serve ita original purpose.
The Agency’s reference to original
purpose was ambiguous when applied to
situations where a material can be used
further without being reclaimed, but the
Further use is not identical to the initial
use. An example of this is where
solvents used to clean circuit boards are
not longer pure enough for that
continued use, but are still pure enough
for use as metal degreasers. These
solvents are not spent materials when
used for metal degreasing. The practice
is simply continued use of a solvent.
(This is analogous to using/reusing a
secondary material as an effective
substitute for commercial products.) The
reworded regulation clarifies this by
stating that spent materials are those
that have been used, and as a result of
that use become contaminated by
physical or chemcial impurities, and can
no longer serve the purpose for which
they were produced. (This reworded
definition appropriately parallels the
definition of “used oil"-—a type of spent
material—in RCRA section 1004(36).)

In response to comment, we also note
that leftover, unreacted raw materials
from a process are not spent materials,
since they never have been used.

® Commercial chemical producte i: cd in § 261.33
also are wastes when recycled to the land or burned
as fuels, when this is not their normal munner of
use.

Unreacted raw materials thus are not
subject to RCRA juisdiction unless they
are discarded by being abandoned.

2. Scap Metal—a. Classification. We
have auded a new definition of scrap
metal to the final regulations. At
propos:l, scrap metal that was-
generated as a result of use by
consumer3 (copper wire sitap, for
examp.e) was defined a< a spent
maleriul. (This type of scrap is usually
refer: =< to as "obsolete scrap”.) Scrap
from :rutel processing, o2 the other
hand {sach as turnings {*:-m machining
operation:) was defined as a by-
product. (It is usually called “prompt
scrap”.) Yet the scrap metal in both
cases is physically identical (.e., the
composition and hazard of both by-
product and spent scrap is essentially
the same) and, when recycled, is
recycled in the same way—by being
utilized for metal recovery (generally in
a secondary smelting operation).

In light of the physical similarity and
identical means of recycling of prompt
scrap and obsolete scrap, the Agency
has determined that all scrap metal
should be classified the same way for
regulatory purposes. Rather than
squeeze scrap metal into either the
spent material or by-product category,
we have placed it in its own category.

b. Recycled Hazardous Scrap Metal is
a Solid Waste. We have further
determined that for purposes of the
regulations implementing Subtitle C of
RCRA, all scrap metal that would be
hazardous?® is a solid waste when
disposed of or when recycled (although,
as e¢xplained in more detail below, it is
exempt from Subtitle C regulation at this
time when recycled). Scrap metal is
waste-like in that it is a used material
that is no longer fit for use and must be
reclaimed before it can be used again, or
is a process residue that must be
recovered in a different operation from
the one in which it was generated.

We also believe that scrap metal
comes within the series of statutory
definitions which state generally that
materials from which resources are
recovered are solid wastes. See RCRA
sections 1004 (19), (30), (22). (7), (18),
(23), and (24); see also 48 FR at 14502/1-
2. Based on these provisions, the Agency
has stated that most reclamation
operations involve waste management,
and a// reclamation operations utilizing
materials that have been used and ihat
musi Le re-processed before they cun be
ressed constitute waste management.
We believe that gcrap metal that {3

S For r:Jarification of this point, see the discussion
of § 261.1(b), Section IL.A. of thia part of the
preamble.

being reclaimed fits within these
provisions.

c. Definition of Scrap Metal and
Regulatory Distinctions Between Scrap
Metal and Other Metal-Containing
Wastes That Are Recycled. Although
we are defining hazardcus scrap metal
as a Subtitle C waste when recycled, we
are exempting such metal from
regulation for the time being. We need
to study types of scrap metal and types
of management practices further before
deciding on an appropriate regulatory
regime (if any). It thus is important to
distinguish scrap metal from other
metal-containing wastes that are subject
to Subtitle C regulations when recycled.
See Section ILH.4. of Part I of the
Preamble.

Scrap metal, as defined in this rule,
means bits and pieces of metal parts
(e.g., bars, turnings, rods, sheets, wire),
or metal pieces that are combined
together with bolts or soldering (e.g.,
radiators, scrap automobiles, railroad
box cars), which when worn or
superfluous can be recycled. Put another
way, scrap metal is defined as products
made of metal that become worn out (or
are off-specification) and are recycled to
recover their metal content, or metal
pieces that are generated from
machining operations (i.e., turnings,
stampings, etc.) which are recycled to
recover metal. Materials not covered by
this term include residues generated
from smelting and refining operations
(i.e., drosses, slags, and sludges), liquid
wastes containing metals (/.e., spent
acids, spent caustics, or other liquid
wastes with metals in solution), liquid
metal wastes (r.e,, liquid mercury), or
metal-containing wastes with a
significant liquid component, such as
spent batteries.

We have defined scrap metal in this
way based on our general understanding
of the way industry uses this term. As
noted, this definition does not include
liquid spent materials that contain
metals. Liquids are different from metal
pieces in content, physical form, and
manageability. Members of both the
National Association of Recycling
Industries (NARI) and the Institute for
Scrap Iron and Steel (ISIS) also
generally agree that liquid wastes are
not ccmmonly referred to as scrap
metal. Although these metal-bearing
liquids and scrap metal are both
classified as solid wastes under this rule
(if hazardous), the regulatory

.significance of not including these

liquids as scrap metal is that the liquids
are subject to immediate regilation
when they are raclaimed (essuming they
are hazardous spent materials, listed
sludges, or listed by-products) whereas
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scrap metal is not.1° It is the Agency's
judgment that immediate regulation of
metal-bearing liquids is appropriate
because: (1) (As liquids) They need
special precautions when managed, {2)
the current regulatory regime in Parts
264-265 is appropriate, and (3) wastes of
this type have been linked to a series of
damage incidents when stored before
reclamation.!! The reasons for deferring
regulation of scrap metal thus do not
apply here.

Similar reasoning underlies the
Agency's classification of spent lead-
acid batteries as a spent material,
subject to immediate regulation when
reclaimed. Spent batteries are different
in physical form from scrap metal
because they contain substantial
amounts of liquid acid. As discussed in
Section II.G. of Part Il of this premable,
it is appropriate to immediately regulate
the storage of spent lead-acid batteries
at reclamation facilities. We
consequently are classifying and
regulating spent batteries differently
from scrap metal.

Scrap metal is also classified
differently from metal-containing
process residues such as slags, drosses,
and sludges partly because it is different
in physical form and content. Mors
importantly, these residues can be
involved in recovery operations that
amount to on-going processing of the
virgin material and so are not invariably
wastes when utilized for metal recovery.
As noted above, this is not the case
when scrap metal is recovered. For this
reason, all hazardous scrap metal is
classified as a waste (although exempt
from regulation at this time), while
sludges and by-products being
reclaimed must be identified more
particularly by listing before they are
wastes.

3. By-products Versus Co-products.
We are also modifying the definition of
by-product. In the proposed rule, we
said by-products were not primary
products and were not solely or
separately produced. This language did
not directly address situations where
there are a number of co-products being
produced. By "co-product” we mean a
material produced for use by the general
public and suitable for end use
essentially as-is. Examples are sulfuric

12 In particular, in reviewing B booklet published
by the National Association of Recycling Indusiries
{NARI) which classilies non-ferrous scrap Into 133
different categories. most of the categories
described—approximately 95 percent—refers to
metal pieces (/.e.. wire, castings. clippings, sheet
metal, slabs, etc.). See NARI Circular NF-82,
Standard Classification for Non-Ferrous Scrap
Metal. The Institute of Scrap Iron and Steel {ISIS)
likewise classifies scrap metal as metal pieces.

1 See Appendix A.

acid from smelters’ metallurgical acid
plants, various metals produced in
tandem by smelting operations {such as
lead recovered from primary copper
smelting operations), or co-products
such as kerosene, asphalt, or pitch from
petroleum refining. These co-products
are not (and were never intended to be)
covered by the regulations.

We therefore are clarifying the
definition to indicate that by-products
are materials, generally of a residual
character, that are not produced
intentionally or separately, and that are
unfit for end use without substantial
processing. Examples are still bottoms,
reactor cleanout materials, slags, and
drosses.

On the other hand, materials
produced intentionally, and which in
their exisiting state are ordinarily used
as commodities in trade by the general
public, are considered to be co-products
and not by-products.’? In response to
comment, we also note that these
materials can be produced from a
combination of processes at a facility,
and need not result from one single
procegs. {It is also possible to put a by-
product to use—for example a still
bottom can be used as an intermediate
to make a new product. The still bottom
would not be considered a waste under
the amendsd definition due to its
manner of recycling—use as an
ingredient. It would, however, still be a
by-product).

B. Definitions of Incinerator, Boiler, and
Indusiriai Furnace

1. General Glasses of Combustion
Units. Many enclosed devices are used
to treat hazardous waste through
controlled flame combustion.** The
proposed regulations divided that
universe into three groups: incinerators,
boilers, and industrial furnaces. We are
adopting this same tripartite division in
the final rule. The Agency already
regulates the emissions from hazardous
waste incinerators and intends to
regulate the emissions from combustion
units that burn hazardous wastes for
energy recovery. Regulation will be
established at a level that is necessary

* We nole, however, that producits or co-producis
thal include hazardous wastes as ingredients are
classified as wastes when they are to be burned for
energy recovery or placed directly on the land for
benelicial use. See Sections V.C. and V.D. of this
part of the preamble.

'* There are also a few hazardous waste
management devices which rely on thermal
trealment. but do not directly combust the treated
waste. EPA will allow permitting of those devices
under the criteria of 40 CFR Part 264, Subpart P:
Other Thermal Treatment, or under the criteria of 40
CFR Part 264, Subpart X: Miscellaneous Waste
Management. following promulgation of those
Subparts.
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to protect human health and the
environment. It is necessary to
distinguish among the types of
combustion units, however, because
incinerators are being regulated sooner
than boilers and industrial furnaces, and
because the ultimate standards for
boilers and industrial furnaces may vary
from each other, as well as from the
standards for incinerators.

2. Definition of Incinerator.
Incinerators burning hazardous waste
are subject to the permitting starndards
of 40 CFR Part 264, Subpart O. An
incinerator is defined as any enclosed
device that is neither a boiler nor an
industrial furnace that uses controlled
flame combustion to treat waste. This
definition differs from the text of the
proposal in order to make it clear that
the three defined units—incinerators,
boilers, and industrial furnaces—cover
the entire universe of enclosed devices
using controlled flame combustion to
treat hazardous waste. The regulation
also amends the former definition of
incinerator, promulgated on May 19,
1980, which defines the device in terms
of the primary purpose for which wastes
are burned. However, this change is
essentially a clarification of the exisling
rules which should have liitle effect on
the number or identity of units already
subject to Subpart O. As we stated at
proposal, incinerators are built to
destroy hazardous waste, 30 wastes
burned in them are obviously being
burned for the primary purpose of
destruction. 48 FR 14484/2.

The May 19, 1980 definition focused
on whether each waste fuel was burned
for the primary purpose of destruction.
Today's regulatory scheme more
appropriately describes how one can.
examine the nature of the combustion
unit to recognize combustion for
purposes other than destruction. It then
classifies units used for those activities
as either boilers or industrial furnaces. If
combustion of a waste does not meet
the criteria for those classes, then the
primary purpose of its combustion is
necessarily destruction. Thus, it should
properly remain subject to the
permitting standards of Part 264,
Subpart O.

Comforming changes are being made
in §§ 264.340 and 265.340 defining the
applicability of Subpart O's standards
for incinerators. Similarly, § 265.370,
defining the applicability of the interim
status standards for other thermal
treatment, is being amended. These
changes clarify the coverage of flame
combustion devices, but do not alter
existing obligations.

3. Definition of Boiler. Boilers burning
hazardous waste for energy recovery
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now fall within the exemption from
regulauon of actual recycling processes
found in 40 CFR 261.8, pending
promulgation of subsiaatiie regulations
cantrolling emissions from burning
hazardous wastes in thcm as may be
necessary to protect Pomin health and
the en\nm._..,ent Thas, builzrs do not
now require R i*s to rontinue

CEA pemmit
their combustion autcities (S*aruge of
certain hazardous wnates hafe-e Lurzing
requires a etorage pe: ": Jnd tke
transport cf these was!us is reguluted,
however, See 40 C*R 2 "” '"" 1)

a. Adeoption of a u!andard Based ¢
Integral Design of the Cevice. 'I‘xc
definition of boilers = :)c".-m« (5 A
indicia of their leg!ti-aet:
recovery. The i 2! 2:
pmpoval 1sl'es uper the goncep's of
integral deyigo, corbrcien elfiniercy.
erd ererpy recover, This ref!c-".m thr;
fact the* beiless, urlike incireratirs, are
deeigned and o;mrqtec_ to com-ert fuel
iato mere unua ‘e eneray (1 *'"f“"‘"y
steam). 'Iiiis is roat 2fficient'y dove
when eneray rez-vzry devines, =ich 1
water voaae's, are roysical yoin a-ntact
with (inte;raily cranested $2) the
combustion che whzrin wl o "'- fuel is
Lurned. ¥ EPA corse-: ﬂ"‘ly pv ‘“."‘°d
that the combus non chamber ; ;! heat
recovery sacticns ¢* a ha'ler muat ba of
integral design—piiysine!ly Eored into
a singie unit—and that significet heat
recovery muat take rlace in the
combustion chambar by meras o
radiant heat trensjai.

Many partics commented on the
proposed definition. Some had
generalized objections tc the Gesic
concept of a test based on physical
criteria, arguing tnat it would stii'e
innovation and that it wes uurelated to
environmental protection. Oibers had
specific criticisms related to the
proposa:’ exclusive reliance on radiant
heat transier as the measure of
“significant heat recovery.” Commenters
slso describied a few specific types of
legitimsite boilers which might not meet
the proposed “integral design” teat.

EPA iias considered, but i3
unpersaauea by, ttie jenera criticism of
the rule's re.iance on physicei cr i to
differentiate Lsiwsen tnese un!'s.
Significant regulatory consequences
epring from the dislinctiona batween
classes of combustion devices. Ti.us, it
is impcitant that the tests for those
distinctions be unambiguous and easy to
apply. The physical test of integral

'*van Nostrand's Scientific Encyclopedia (S5th
Ed.) 6t 224-331 defines “boiler ourlace" ao those
parts "which are in contact with the hot guses on
nne side and water or a mixlure of waler ¢cnd utcam
on the other side.” See also, McGraw Hill
Encyclopedio of Science ond Technology (1982) at
J362-365.

design meets those nceds. The test elso
has envirenmental giguificance since it
will pinpoint thuse cases in which the
unit is not designed tu achieve efiicient
energy recovery and, (hus, cannul be
relied upon to a’tain complete
combusticn.

Adverse impacts on innovati.n are
unlikely to occu” since the test fi-cuses
on efficient transfer of energy from fuel
to fluids—tha most common and
widespread elerment of boiler
technology. Fucthermore, extensive
comments a<tually identificd only two
limited cl:<zes of boilers fc:r which the
test could be innppropriate; the final
regulation specifically deals with thnse
classes, an diccusaed belcw. Finally,
EPA has providad {or a case-by-case
determiraticn thet a vnit is & legitimate
boiler, based on an asrassment of
apecified relevarnt factor

Urder the Finairo'n, "'ﬂ“t fere, the
gree! muin: ty . ‘3‘ Mesranbe
unambig.suals identif ed Liragirgle
exam'ai''c 3 ol'phyk SNt R T

cage-hy-ris gzetaom) s nloads
of the feom =ty Jvul's™ | is pe =sible
thet t! -: physical tegt is ingppr /.o

b. §urnk; Jran!_n.ron of I, Legml Pesign
Sta.. _",1-:.-'5. v/ G

Sianda . :
suppleriei.’z Iy qut e Gl
continuou9y and !ong-tu: o, energy

2] coleschi il B -1 supplemuatury teats ure
designed to ensure that units that are
physic: '!r designed e Loilers ao not
actuolly being used to destroy
hazardous waste. In the final regulation
these criteria are guantified and piaced
in the reguiaiion o avoia Wz anthiguily
about reguaiory coverage which might
have urizen if thiy had been iefi in ihe
preamble, us at proposel. {A specific
backgrounid documrent explains these
criteria in detail.)

The fiael 7afiniiion dues irclude
severai change: based ou specific
technical comments. These are
discussed in the background document;
however, ihe major points are
mentioned here.

Firat, the definiiica cf beiler now
identifies specific unitc—process
heaters and fluidized bed combustion
units—which are generally recognized
as boilers but for which the integral
deaign test is not determinative of
wheuiier the un't is a boiler. Historicually,
thiese units havz generally been
regarded as legitimate boilers despite
the fact that thoy might not meet a strict
integral dzsign test. As such, they would
often cualify for the case-by-case
classificaiion proccdure, assuming they
meet the energy recovery criteria. The
explicit reference tc them in the
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definition avoids the need for case-by-
case assessments.

Second, the definition now gives
credit for ¢// forms of heat recovery
which ere exported from the unit and
actually are utilized. This significant
technical change is in response to
criticizms of the proposal's reliance on
radiant heat transfer alone. As such, it
avoids many problems of measurement
and classification. In fact, measurement
can now often be based on a simple
comparison of annual feed to the unit,
and annuai pounds of steam recovered
from the unjt, with both measured in
British Tharmal Unitg [BTU).

Finaily, the specific renuired energy
recovery ratios have been revised since
proposal. The changes rcflect the shift
from reliance on radiant heat recovery
aicne o rzijance on the tclal heat
recovery. \We are indicaling that boilers
mu3at mainiuin a thermal energy
recnvery efficizncy of 80 percent when
in oncration. (1his is to he based on the
higher heating value of the fuel, the
common meaus of evaluating bailers
efficiency in this country.) This value is
within ihe rarge recomrended by
commenters, and also is within the
range of recoverics reported in relevant
technicel iiterature. We also are
indicating that boilers must export and
utilize 75 percent of the recovered
energy on an annua!l basis. This value
allows fer unit downtime but guards
against situations where heat recovery
elements have been addzd as incidental
parts of a combustion unit, or have been
added in an attempt to avoid
classification as an incinerator. The vast
majority of lagitimate, well-maintained
and well-operated boile:s (and all those
of which EFA is now aware) should
meet the criteria now in the regulation.
Specific outlying units may be eligil:lc
for a case-by-case assessment.

4. Defititicn of Indust~ial Furnace.
Industrial jurnaces burning hazardous
waste for enzrgy recovery are currently
exempt from regulation by the
provisions of 40 CFR 261.6. Thus, they
do nct now require permits to continuc
their combustion activities. (As with
boilers, atorage of certain hazardous
wastes before burning in industrial
frunaces requires a storage permit, and
the transportation of these wasles is
regulated. See § 281.6(b].)

We indicated at proposal that
industrial furnaces were those
combusticn devices des.gned as
incinerators or as boilers that ure used
as integral components of manufacturing
processes o recover materiels or
energv, not to destroy wastes. 48 FR
14463. To be an “industria! furnace”, a
unit had to fall within the classes that
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EPA had specifically designated in the
rule, based on a series of criteria
relating to how the device was an
integral comporeat of a maaufacturing
process.

We hat e adopted this same scheme in
the final rule. Thus, only those devices
specifically named in the regulation (i.e.,
in the definition of industrial furnace
contained in § 260.10) are considered to
be industrial furnaces for purposes of
the regulation. The criteria for adding
new industrial furnaces are the same as
at proposal. We have added certain new
devices to the list of industrial furnaces.
Our reasons are provided in the
background document supporting this
portion of the regulations.

II. Discussion of Specific Provisions of
the Revised Definition of Solid Waste

A. Section 281.1(b): Purpose and Scope

1. Use of The Regulatory Definition of
Solid Waste Only For Purposes of The
Subtitle C Regulations. The applicability
provision in the final rule is virtually
identical to the one proposed. Section
261.1(b)(1) reiterates that the regulatory
definition of solid waste applies only to
materials that also are Subtitle C
hazardous wastes. This point is implicit
since the regulatory definition of solid
waste appears in regulations
implementing Subtitle C of RCRA, which
subtitle only applies to hazardous
wastes. In response to comment, we are
adopting a clarifying provision in
§ 261.1(b) to ensure that the regulatory
definition is not used in unintended
contexts, for example to justify
regulation of non-hazardous wastes. The
language of the final rule is modelled on
Section 8 of H.R. 2867 and is consistent
with the Committee’s intent. See H.R.
Rep. 98-198 at 47.

This provision also makes clear that
waste-derived products placed on the
land for beneficial use or burned as
fuels must themselves be hazardous (by
exhibiting a characteristic or containing
a listed hazardaus waste) tc be covered
by the rule.

2. Use of The Statutory Definition for
Purposes of Sections 3007, 3013, and
7003. EPA also is promulgating
§ 261.1{b}(2), which provision states that
the regulatory definition does nct limit
the Agency's jurisdiction urder Sections
3007, 3013, and 7003 of RCRA. Rather,
the statutory definitions of solid and
hazardous waste will apply when these
provisions are involved. A substantially
identical provision has been in the
regulations since May of 1980. (Those
provisions recopied from the May 19,
1980 rules are not being repromulgated
and sare not subject to judicial review.)
Several commenters objected to its

continued inclusion, arguing that the
statutory definitions of solid and
hazardous waste do not provice
adequate notice to the regulated
community. These comments are
unfounded. Congress clearly intended a
broader definition of waste to apply
when these three provisions are
involved. See 48 FR at 14484 (April 4,
1983) and 45 FR 33090 {May 18, 1980);
see also H.R. Rep. 88-198 at 47 [EPA's
authority under Sections 3007 and 7003
includes all wastes that meet the
statutory definition of hazardous waste).
Courts also have repeatedly applied the
statutory definition in Section 7003
actions. See 48 FR 4502 n.67 (Section
7003 actions against recycling facilities).
Therefore, the statutory definitions of
solid waste and hazardous waste will
apply in all actions involving Sections
3007, 3013, and 7003 of RCRA., This
means that the Agency’s authority under
these provisions extends to all materials
that could be solid wastes under RCRA,
not just to these defined as solid wastes
in the regulations. Thus, EPA has
authority to sample a potentially
hazardous unlisted by-product being
reclaimed even though this material
would not be defined as a golid waste in
§ 261.2. It could be a solid waste,
however; the regulatory definition states
that this is a question requiring material-
by-material consideration by EPA. EPA
thus retains the statutory authority to
obtain the information necessary to
determine whether the materials are
solid wastes (or, in the case of Sections
3013 and 7003, to take appropriate
action under those provisions). The
same reasoning applies to materials
potentially designable as solid wastes
under § 261.2(d).

This portion of the rule is effective
immediately. The HSWA amended
Section 3010 of RCRA to allow rules to
become effective in less than six months
when the regulated community does not
need the six-month period to come into
compliance. That is the case here, since
amended § 281.1(b) restates currently
applicable law, as discuzsed abovs. See
also H.R. Rep. 88-198 at 47, confirming
this view. In addition, the government's
interest in exercising its authorities
under these provisions is high, and
intrusion into Lusiness operations may
be minimal, particulaslyén the case of
exercize of Section 3007 authority. See,
e.g., Mobil Oil v. EPA, 718 F.2d 1187 (7th
Cir. 1933}. In these circumstances, the
Agency believes there is “good cause”
withia the meaning of amended Section
3010 to make this portion of the rule
effective immediately.
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B. Section 261.2(1): Materials That Are
Solid Wastes Becaugse They Are
Abandoned

This provision is identical to that
proposed. It states that materials
abandoned by being disposed of,
burned, or incinerated are solid wastes.
(By saying “'abandoned,” we do not
intend any complicated concept, but
simply mean thrown away.) Materials
that are accumulated, stored or treated
in lieu of or before such activities also
are solid wastes. (We indicate in the
final rule that materials that are
recycled in lieu of disposal are not
covered by this provision—even though
recycling constitutes treatment. Rather,
they are covered by the provisions in the
definition saying when recycled
materials are wastes.) We again
emphasize, as we did in the proposal,
that materials being burned in
incinerators or other thermal treatment
devices, other than boilers and
industrial furnaces, are considered to be
“abandoned by being burned or
incinerated” for purposes of this
provision, whether or not energy or
material is also recovered. See 48 FR
14484/2. Materials burned for
destruction in boilers and industrial
furnaces are likewise considered to be
“abandoned by being burned or
incinerated.” /d., and n.15. We are -
making a conforming amendment to the
Part 264 and 265 Subpart O applicability
provision to express these thoughts, (We
discuss in section D. below the concept
of burning for destruciion in boilers and
industrial furnaces.)
C. Section 261.2(c)(1}: Wastes and
Waste-Derived Products That Are Used
in a Manner Constituting Disposal

1. The Proposed Provision. EPA
proposed that all secondary materials—
i.e., all spent materials, sludges, by-
products and discarded § 261.33
commercial chemical productz—that are
recycled by being placed on the land,
were solid wastes. Ir: addition, all of
these materials would be wastes if they
were recycled to the land after simple
mixing with other materials, when the
mixing did not result in significant
chemical or biological change to the
origiral waste. See 48 FR at 14484-85.

2. Extension of Jurisdiction To
Hazardous Waste-Derived Products
That Are Applied To The Land.
Virtually all commentzrs conceded that
the Agency has authority to regulate
seccndary materials applied to the land
in an as-is condition or afier most
simple mixing. Many comments,
however, criticized the Agency for not
also including within the scope of the
rule waste-derived products that are
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applied to the land. They argued that the
simple mixing standard in the proposal
was imprecise, had no relation to
environmental consequences, and
deviated from Congressional intent to
control placing hazardous wastes on the
land. The House Committee on Energy
and Commerce also indicated that it
expects EPA to control *hazardous
wastes-derived products used or reused
by being applied directly to the land.”
H.R. Rep. 98-198 at 46. Indeed, the
Agency itself noted in the preamble to
the proposal that we might reconsider
the question of asserting authority over
hazardous waste-derived products that
are used on the land. (See 48 FR 14485/
1)

After reconsideration, we are revising
the final rule to apply not only to
hazardous secondary materials used on
the land without significant change but
also lo all products containing these
wastes that are applied to the land and
that are themselves hazardous. We read
our jurisdiction as applying to waste-
derived products whose recycling is
similar to a normal form of waste
management—in this case, land
disposal. (The jurisdictional basis for
the following provision on hazardous
waste-derived fuels is similar, except
that incineration is the waste
management practlice corresponding to
recycling by burning.) We thus agree
with those commenters who maintained
that the Agency's jurisdiction extends to
all hazardous wastes placed on the land.
whether or not the waste was mixed
with other materials or chemically
altered before being placed on the land.
The type of processing involved is
relevant in determining what regulatory
scheme to adopt or in deciding if the
waste-derived product is still hazardous.
We have determined, however, that
processing does not deprive the Agency
of RCRA Subtitle C jurisdiction when
the waste-containing product is still
placed on the land.

The Agency is thus asserting
jurisdiction over all hazardous
secondary materials, and over products
that contain these wastes, when they
are applied to the land. Thus, fertilizers,
agphalt, and building foundation
materials that use hazardous wastes as
ingredients and are then applied to the
land are subject to RCRA jurisdiction.
Secondary materials applied directly to
the land likewise are within the
Agency's Subtitle C regulations, as are
secondary materials dumped into water
to serve as fill or structural supporl.t®

'* We note, however, that we do not consider
secondary materials that are used as waslewater
conditioners 1o be within the scope of this provision.
The aclivity is not similar to lund disposal because

We nole that we are no! asserting
RCRA jurisdiction over pesticides or
pesticide applications. Use of a pesticide
involves use of a product, not recycling
of a waste. Thus, if a pesticide
(including off-specification pesticide,
pesticide rinse waters or unused dip
solution applied in accord with label
instructions) is applied to the land for
beneficial use, the practice is not viewed
as use constituting disposal.

At the present time, the principles of
§ 261.3 (c) and (d) continue to apply in
determining whether a hazardous
waste-derived product remains a
hazardous waste. Thus, if a waste that
exhibits a characteriatic of hazardous
waste is incorporated into a product to
be placed on the land, the waste-derived
product is a hazardous waste only if the
product itself exhibits one or more of the
characteristics of hazardous waste. For
example, if a product contains an EP
toxic sludge, but the product itself does
not exhibit EP toxicity or any other
characteristic of hazardous waste, it
would not be subject to regulation under
Subtitle C. If the waste-derived product
contains a listed waste, it is subject to
regulation under Subtitle C unless and
until it is delisted under the standards
and procedures contained in §§ 260.20
and 260.22. See § 261.3 (c)(2) and (d)(2).
(We may eventually revisit this part of
the rule because there are no hazardous
waste characteristicg that measure
exposure pathways posed by certain
waste-derived products, such as crop
up-take for waste-derived fertilizers.)

By asserting jurisdiction over
hazardous waste-derived products
placed on the land, EPA necessarily is
asserting authority over the hazardous
wastes—the hazardous spent materials,
sludges, by-products and § 261.33
commerclal chemical products—that go
into these products. Thus, if a generator
sends a hazardous sludge to a fertilizer
producer, for example, the sludge is a
hazardous waste in the generator's
hands. This result represents a change
from the proposal, where these
materials would not have been wastes
because they were to be uged as
ingredients (proposed § 261.2(c)(1)(i)).
(All of these, secondary materials are
wastes under the existing (May 19, 1980)
definition of solid waste, however, and
are presently subject to regulation if
they are listed wastes or sludges. See
§ 261.8.) Thus, there is not a significant
change in overall regulatory coverage
between the existing and final rules for
wastes to be incorporated into waste-

the aecondary malcrial is chemically combined as
part of a conditioning pracess and is subsumed as
an ingredient in the condilioned water. See 48 FR
14485 n.18.
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derived products that are used on the
land. (See also Section IIL.C. of Part Il of
the predmble on this point.)

3. Regulatory Strategy for Commercial
Products Containing Hazardous Wasles
that are Placed on the Land. Although
EPA is asserting authority over waste-
derived products that are placed on the
land for beneficial use, we are not yet
ready to undertake regulation of these
waste-derived commercial products, and
therefore are temporarily exempting
them from regulation. Ultimate users of
these materials—farmers and highway
construction crews, for example—are in
many cases individuals not ordinarily
within the ambit of the Subtitle C
regulatory system. EPA needs more time
to determine whether it is possible to
develop a more sophisticated means of
including these types of users within a
regulatory framework, The Agency also
needs more time to develop a regulatory
system for determining when end uses
of these products could present a
substantial hazard to human health and
the environment, and when such
practices as waste-product application
rate protect against potential harm.

In developing a short and long-term
scheme for controlling hazardous waste-
derived products placed on the land for
beneficial use, the Agency hopes
eventually to develop specification
levels for toxic constitutents or other
specific standards—for those waste-
derived products whose use on the land
may cause substantial harm. We are not
sure if it is technically feasible to
develop such specifications, however,
and it would take years to work out this
type of approach. EPA therefore
believes that short-term controls of
these practices are needed since
uncontrolled land placement of
meterials containing hazardous wastes
is potentially very dangerous. We also
believe that persons generating or using
hazardous waste-derived products on
the land should demonstrate that the
product is safe to use for land
placement, or else comply with
regulations that apply to hazardous
wastes placed on the land.

The Agency intends, therefore, to
develop regulations whereby generators
or users of hazardous waste-derived
products could demonstrate that these
products can be placed safely on the
land. To this end, EPA expects to
conduct studies of these waste-derived
products to determine: (1) the types of
hazardous wastes contained in waste-
derived products that are applied to the
land, and (2) the potential hazards
presented by these waste-derived
products. Once these studies are
completed. the Agency will take

628 1985



Federal Register / Vol

. 50, No. 3 / Friday, January 4, 1985

/ Rules and Regulations 829

apprupriate regulatory action. One
alternative the Agency is examining is
fer the user or praducer of the waste-
darived product to demons*:ate via a
risk assessment assumring possikle
exposures via groundwater, crop uptake,
runoff to surface water, wind dispersion,
or direct human contact that such
waste-derived products do not present a
substantial hazard to human hea'th or
the environment when the waste-
derived producta are applied to the land.
In some cases, users or producers could
also evaluate toxicant mobility by
existing methods, as in delistings. This
system would remain in place until the
Agency developed different regulations.

The Agency therefore is limiting its
regulatory coverage at this time to
hazardous wastes placed directly on the
land, or placed on the land after
processing, unless the waste a)
undergo::z a chemical reaction so as to
become inseparable by physical means,
and b) the resulting combined material
is marketed as a commercial product.
(See Section IL.C. of Part 3 of the
preamble for an explacation of these
terms.) The prar:tices we are regulating,
as we stated at proposal, are
tantamount to land disposal and should
be regulated as such. We also are
regulating hazardous wastes that are
transported and stored before being
incorporated into hazardous waste-
derived products. These wastes stand
on the same conceptual and regulatory
footing as other hazardous wastes
transported and stored before being
recycled.

D. Section 261.2(c)(2): Wastes That Are
Burned to Recover Energy, Are Used to
Produce Fuels, or Are Contained in
Fuels

These provisions are among the most
important in the regulation, and are
integrally related to other regulations
proposed or being developed by the
Agency. We noted in Section I1.B. above
that much of the Agency's on-going
activity addresses burning of hazardous
wastes for energy recovery in boilers or
industrial furnaces, and explained our
definitions of these terms, as well as our
definition of incinerator. We discuss
here which secondary materials are
wastes when burned as fuels, and how
to distinguish among burning for energy
recovery, burning for material recovery,
and burning for destruction, as well as
the regulatory implications of falling into
each of these three categories. We also
discuss our future regulatory plans, and
finally address how we are regulating
storage that occurs before burning
hazardous waste for energy recovery.

1. Materials That Are Wastes When
Burned As Fuels. The Agency proposed

thal 4ii spent materials, all sludges, and
listed (but not unlistad} Ly-products be
considered solid wasies when they are
buri:ed as fuels, as well as (of course)
when they are burned for destruction. '®
Fuels derived from these wastes
likewise werz defined as solid wastes.
Ag a poirt of clarification, if a waste
exhibiting a characteristic of hazardous
wazle iz used as an ingredient in a fuel,
and the weste-derived fuel does not
exhibit a characteristic, the waste-
derived fuel would not be considered to
be a hazardous waste. See § 261.3[d}(1).

Our reason for limiting our jurisdiction
in the proposed rule to listed by-
products was that we were unsure
whether certain commercial fuels might
technically be by-products (as defined).
See 48 FR 14485. We have reconsidered
the issue und have determined that a//
by-products {again as defined) are solid
wastes when burned as fuéls or used to
produce a fuel. We have three principal
reasons for this change in approach:

(1) Both the comments and our own
investigations failed to disclose
instances where by-products were
normal commercial fuels;

(2) Data indicates thai many process
residues, which are by-praducts,
containing high concentrations of
Appendix VII constituents are burned
as fuels in industrial boilers; and

(3) Congressionel intent is for the
Agency to read its jurisdiction over
waste-fuels expansively.

States, environmental groups, and
waste treatment industry members
urged the Agency to expand its ciaim of
jurisdiction. The Agency likewise
believes that its authority over recycling
is broadest when the recycling practice
is like a classic waste management
activity, in this case, incineration.

Those commenters who supported the
proposal did not maintain thal the
Agency would regulate normal
commercial fuels if all by-products were
wastes when burned as fuels. Rather,

19The Agency also propoeed that commercial
chemical products listed In § 261.33 that are not
themselves fuels, are golid wastes when they are
burned aa fuely, or uved to produce fuels, and thet,
fuels containing these materials (/.e. the commercial
chemicals themsevles, incorporated into the fuel in
lieu of normal use) are solid waates. We are
finalizing thia provision today. One commenter,
howevar, misread ihis langrage lo state that if a fuel
contains 8 chemical that also is on the § 261.33
list—[or example, acetaldehyde—fuels containing
acelaldehyde were solid wastes regardless of the
source of the acetaldehyde. This is incorrect. These
materiale must first be commercial chemical
products (or related materials such as off-
specilication variants or spill residues) listed
purguant to § 201.33, and must be burned or
processed as fuel in lieu of their original intended
purpoge. We also note that the RCRA
Reauthorlzation legislation takes precisely this
position. See H.R. Rep. No. 98-198 at 40; S. Rep. No.
08-284 8t 37.
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they argued that many rzsidual
materials have high Btu values, and
emissions from burning these materials
are not substantially different from
burning fossil fuels. Cihers argued that
if these by-products were ignitable and
did not contain Appendix VIII
hazardous constituents, they should not
be considared to be wastes when
burned.

These comments, in the Agency's
view, go to the issue of whether burning
and storage of these materials needs to
be regulated. The Agency will address
these questions in a different
rulemaking. These comments do not,
however, address the conceptual
question of whether the materials are
wastes, It is our opinion that by-
products that are unlike commercial
fuels—because they are residual
materials not intentionally produced,
and are significantly different in
composition from fossil fuels—are
wastes when burned as fuels.

Our opinion is reinforced by data
submitted to the Agency regarding by-
product wasie streams presently being
burned in boilers and industrial
furnaces. Data from the Agency's
Industry Studies program of the organic
chemical and pesticides industry
indicate that boilers and industrial
furnaces within these indusiries burn
residual by-products containing high
concentrations of such Appendix VIl
hazardous constituents as aniline,
cyanides, dimethyl phthalates, iscbutyl
alcohol, and tetrachloroethene. By-
products identified in comments to this
rulemaking as being burned in boilers or
industrial furnaces include chlorinated
solvents, chlorinated aliphatic
hydrocarbon production wastes,
nitrochlorobenzene production wastes,
and solvent recovery still bottoms. By-
products identified in responses to the
Agency's survey on waste and used oil
fuels [Questionnaire: Used Oil and
Hazardous Waste as Fuel, OMB No.
20500019) include distillation bottoms
from production of carbon tetrachloride,
distillation bottoms from production of
phenol/acetone from cumene,
distillation bottoms from production of
aniline and excess cyanide from
acrylonitrile production.

These by-products are physically and
conceptually very different from fossil
fuels. They are waste-like because they
are residual materials containing toxic
constituents not ordinarily found in
fossil fuels. Many are typically
discarded. We therefore believe that we
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have jurisdiction over the burning of
these materials."?

Furthermore, recent statements of
Congressional intent strongly support
and expansive reading of authority over
waste-fuels. The HSWA commands the
Agency to regulate burning hazardous
wastes for energy recovery, and voice
special concern over recycling practices
involving “direct introduction of
hazardous wastes to the air...." H.R.
Rep. No. 98-198, 98th Cong., 1st Sess. 46.
Our action today is in full accord with
these declarations.

As a point of clarification, the Agency
reemphasizes that it has modified the
difinition of by-product to indicate more
clearly that co-products—materials
intentionally produced for a commercial
market and suitable for use as-is—are
not considered to be by-products. Thus,
co-products from petroleum refining
such as kerosene, pitch, or various
grades of fuel oil, are not by-products
for purposes of this regulation.'® On the
other hand, residual materials such as
tank bottoms (EPA Hazardous Waste
No. KO52) are by-products and are
considered to be wastes when used as
fuels or when incorporated into fuels.
We note that the HSWA takes precisely
this position. See RCRA amended
Section 3004(g)(2)(A) and 3005(r){2).
Fuels containing these wastes likewise
remain solid wastes. /d. Again, it may
turn out that regulation of these
materials is unnecessary to protect
human health and the environment. EPA
also may be able to establish
specifications that distinguish waste-
derived fuels from producls. Today's
rule makes clear that the Agency has
jurisdiction to make these
determinations.

As a result of this change, all spent
, materials, sludges, by-products, and
§ 261.33 commercial chemical products
and all fuels to which these materials
are added, '® are potentially subject to

'”We nole as well thal Congress already has
required the Agency lo develop performance
standards lor used oil burned as a fuel. See RCRA
Sections 3014 and 1004(37). The Agency belicves
that il we have authority to regulate burning of used
oil, which is composed primarily of petroleum
fre.ctons and therefore is physically similar lo fossil
fucl or fuel oil, o fortiari, we also have authorily to
regulate buming of secondary materials that are
physically quite distinct from fossil fuels.

' Off-specilication fuels burned for energy
recovery also are not by-products, and so would not
be considered to be wastes under this provision. An
example provided in the comments was of natural
gas pipeline condensate. The condensate contains
many of the same hydorcarbons found in liquefied
natural gas, and cerlain higher hydrocarbons that
also have energy value. 1t is generaled in the
pipeline tranamission of natural gas. This
condenaale is not considered to be a waste when
burned for energy recovery.

'* As noted above, [or a wagte-derived fuel to be
hazardous waste, it would have lo conlain a listed

regulation when transported, stored, and
burned for energy recovery. We discuss
below in sections 3 and 4, the Agency's
on-going efforts to control burning and
storage of these materials.

2. Determining When a Waste is
Burned for Energy Recovery and
Applicability of the Rules to Burning for
Materials Recovery. Today's regulations
apply to hazardous wastes burned for
“energy recovery.” This limitation raises
two issues: Distinguishing burning for
energy recovery from burning for
destruction, and determining how to
regulate wastes if they are burned to
recover materials.

(a) Burning for Energy Recovery. The
Agency has already addressed in part
what it means to burn wastes for
legitimate energy recovery. In a
Statement of Enforcement Policy issued
on January 18, 1983 (printed at 48 FR
11157 (March 16, 1983)}, EPA stated that
as a general matter—subject to
individualized consideration of
particular circumstances—burning of
low energy hazardous wastes as alleged
fuels is not considered to be burning for
legitimate energy recovery. This is the
case even if the low energy hazardous
waste is blended with high energy
materials and then burned. Thus, under
these principles, boilers and industrial
furnaces burning low energy wastes
could be considered to be incinerating
them, and so be subject to regulation as
hazardous waste incinerators. (See 48
FR 11158, 11159, and fn.3.)

Today's regulation leaves the
principles of the Statement in force.
However, EPA, in the Statement,
indicated that sham burning was easiest
to determine when burning occurs in
non-industrial boilers. We also said Lhat
larger industrial boilers are more
efficient at recovering energy and so
could be deemed, more often, to be
burning lower energy wastes
legitimately. (/d. at 11158.) In applying
the Enforcement Policy Stalement to
industrial boilers and industrial
furnaces, we would seek to enforce only
in situations where large amounts of low
energy wastes with high concentrations
of toxicants are burned. These are
clearly situations where low energy
hazardous waste adulteration was
deliberate and massive. We also note
that the Policy Statement does not
address burning for material recovery,
or situations where a single waste is
burned for material and energy
recovery. In this gituation, the fact that
low energy wastes are involved would
not necessarily indicate that there is no

wagte or exhibit a hazardous waste characteristic.
See § 261.3 (c) and (d).

recycling, because material recovery
also is involved.

(b) Burning for Material Recovery. A
second question is the scope of these
regulations when burning involves
material recovery. The Agency views
these regulations as applying whenever
hazardous wastes are burned in boilers.
Boilers, by definition, recover energy. If
materials are also recovered, this
recovery is ancillary to the purpose of
the boiler, andso does not alter the
regulatory status of the activity.

Burning for material recovery in
industrial furnaces, however, raises
different kinds of issues. As discussed
above, industrial furnaces are used as
integral components of manufacturing
processes to recover materials. Thus,
regulation under RCRA of actual
burning in industrial furnaces could, in
some circumstances, represent an
intrusion into a normal production
process, particularly if the material
being recovered is the same material the
furnace ordinarily produces. On the
other hand, when an industrial furnace
is used for material recovery and the
secondary material being burned is: (a)
Not ordinarily associated with the
furnace (for example, organic still
bottoms), (b) different in composition
from materials ordinarily burned in the
unit (as when the secondary material
contains Appendix VIII hazardous
constituents different from, or in
concentrations in excess of those in
materials ordinarily bummed in the
furnace), or (c) burned for a purpose
ancillary to the chief function of the
furnace, we think that RCRA jurisdiclion
over the burning exists. (Jurisdiction
obviously exists, for example, if that
purpose is destruction.)

When industrial furnaces burn for
energy recovery, regulation of the
burning would not constitute an
impermissible intrusion into the
production process because burning for
energy recovery is an activity that is not
central to the usual function of an
industrial furnace. See H.R. Rep. 98-198

" at 40 (industrial furnaces burning for

energy recovery are to be regulated
under the waste-as-fuel provisions of
H.R. 2867). We therefore are asserting
RCRA jurisdiction when an industrial
furnace burns hazardous secondary
materials—i.e, hazardous wastes—for
energy recovery.

The regulations would also apply
when an industrial furnace burns the
same secondary material for both
energy and material recovery. Examples
are blast furnaces that burn organic
wastes to recover both energy and
carbon values, or cement kilns that burn
chlorinated wastes as a surce of energy
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and chlorine. (Indeed, energy recovery
from burning in kilns is automatic, so
that all burning of hazardous wastes in
kilns is within the Agency’'s RCRA
jurisdiction.) These activities are not so
integrally tied to the production nature
of the furnace as to raise questions
about the Agency's jurisdiction. In
addition, EPA believes that both the
existing statute and the new legislation
express a strong mandate to take a
broad view of what constitutes
hazardous waste when hazardous
scecondary materials are burned for
energy recovery, and to regulate as
necesgary to protect human health and
the environment. See e.g., 48 FR 14502
(statutory definitions stating that
secondary materials burned for energy
recovery are solid wastes); H.R. Rep. 94—
1491, supra at 4 (Congress’ concern in
promulgating Subtitle C was to
“eliminat(e) the last remaining loophole
in environmental law”, not to create
new loopholes); H.R. Rep. 98-198, supra
at 41-42; S, Rep. No. 98-284 at 36. In
taking this view, we thus reconsider and
withdraw footnote 19 of the preamble to
the proposed rule where we said we
would count materials burned in
industrial furnaces for both energy and
material recovery as being burned for
material recovery. For the reasons given
above, we think that was a mistaken
idea. :

We note as well that if an industrial
furnace burning secondary materials for
ostensible material recovery is used to
destroy the materials, it is not recycling
but rather is incinerating them.
Examples of such sham recovery are
when there is no material recovery, or
where material recovery is economically
insignificant. Another example is when
wasies are burned in excess of what can
feasibly be recovered and used. (The
following subsection discusses a
regulatory change clarifying this
principle.)

(c) Amendment to Applicability
Section of Subpart O of Parts 264 and
265. In the final rule, we are codifying
the general principle that boilers and
industrial furnaces used to destroy
wastes rather than to recover energy
and material from them are considered
to be incinerating the wastes, and thus
are subject to the permit requirements of
Subpart O of Part 264 or the interim
status requirements of Part 265. (This
amendment is found in the applicability
sections of Subpart O of Parts 264 and
265.) We intend for this amendment to
remain in effect until we develop permit
standards for burning in boilers and
industrial furnaces. Not only is an
interim control on those practices
needed, but without this provision

boilers and industrial furnaces burning
for destruction would have no means of
receiving a permit.

It also should be noted that with the
exception of certain conditions in the
definition of “boiler,” we are not
defining objectively what conslitutes
burning for destruction, such as
specifying precise Btu limits for waste
fuels or volume limits on waste feed. We
have decided that there are too many
exceplional circumstances where
unvarying rules of this type would yield
unintended results. It is better policy, we
think, to apply the concepts explained

- here and in the Statement of

Enforcement Policy, and so enforce this
provision in a more individualized
manner.

(d) Examples of How These
Provisions Operate.

The following examples indicate
which secondary materials are wastes
when burned for energy recovery.

* Facility A burns an unlisted
ignitable by-product in its boilers.

A is considered to be burning a
hazardous waste since all secondary
materials burned for energy recovery
are defined as solid wastes. (Ignitable
wastes will have high Btu value, and 80
the waste will be burned for legitimate
energy recovery.)

* Facility B burns the same by-
product in an industrial furnace to
recover energy.

B is considered to be burning a
hazardous waste for the same reason as
A was in the first example.

¢ Facility C burns an unlisted EP toxic
by-product in its boiler to recover both
materials and energy.

C is considered to be burning a
hazardous waste for energy recovery,
since secondary materials burned for a
dual recycling purpose in boilers are
considered for jurisdictional purposes to
be burning for energy recovery. This
answer assumes that sufficient energy
and material values are recovered so
that the waste is not being burned for
destruction.

¢ Facility D burns the same by-
product in an industrial furnace to
recover both energy and materials.

D is considered to be burning a
hazardous waste, even though the waste
is an unlisted by-product, and even
though there is some material recovery.
Unlisted by-products burned for energy
recovery in any type of combustion unit
are defined as solid wastes. If D were
burning exclusively for material
recovery—for example if D operated a
smelting furnace burning to recover
metal—the material would not be a solid
wagte since it would be an unlisted by-
product being reclaimed.

¢ Facility E burns an unlisted EP toxic
sludge in its industrial furnace but
recovers no energy and minimal
material values. The material recovered
is also unrelated to the material the
furnace normally produces.

E would be considered to be burning a
hazardous waste for destruction, and so
would have to comply with the
standards for incineration in Subpart O
of Parts 264 and 265.

3. The Agency's Future Plans for
Regulating Burning of Hazardous Waste
for Energy Recovery. As noted above,
the actual burning of hazardous waste
for energy recovery in boilers and
industrial furnaces is exempt from
regulation. There was strong consensus
in the public comments—confirmed by
recent legislative action—that there is a
need for regulatory action to control this
type of burning. The Agency agrees, and
is adopting a phased approach to
address the problem. We will soon be
proposing the first set of regulations
which would ban burning of hazardous
wastes and contaminated used oil in
non-industrial boilers, and would
impose administrative controls on these
materials whenever burned in industrial
boilers or industrial furnaces.

The next phase of regulations will
develop permit standards for burning in
industrial boilers and in some industrial
furnaces. In developing these standards,
we will use many of the factors
recommended by commenters in this
proceeding. Thus, we intend that these
units achieve the same ultimate level of
protection as incinerators, and (in some
cases) will specify design and operating
conditions based on the type of waste
and the operating efficiency of the
combustion unit to ensure that this level
of performance is achieved.

We also are considering adopting
general narrative standards, roughly
analogous to those contained in the Part
267 regulations (see 46 FR 12429,
February 13, 1981), for remaining
industrial furnaces burning hazardous
wastes for energy recovery. This will
allow these units to be permitted
immediately until such time as the
Agency is able to develop unit specific
permit standards for them.

At the time these standards are in
place, the Agency intends to withdraw
the Statement of Enforcement Policy and
the rules stating that the Subpart O
regulatory standards for incinerators
apply to boilers and industrial furnaces
burning hazardous wastes for
destruction. This is because we will then
have promulgated the permit standards
necessary to protect human health and
the environment for boilers and
industrial furnaces burning hazardous
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waste, and so the purpose for which a
material is burned will no longer be
relevant in determining what the
regulatory regime for the burning device
should be.

4. Regulation of Generators,
Transporters and Storers of Hazardous
Wastus Before the Wastes are Burned

for Energy Recovery. Up to this point,
we have been discussing the Agency's
jurisdiction over wastes burnea as fuels
and over fuels containing these wastes,
and our planned regulatory regimes for
the actual burning of these waztes and
waste fueis. We now discuss regulation
of these materials before they are
burned.

EPA proposed the following
regulatory scheme for generators,
transporters, waste fuel processors, and
ujtimate burners:

TABLE £. APRIL 4 PRGCPOSED RULES FOR GEN-
ERATORS, TRANSPORTERS, FUEL PROCES-
SORS AND BURNERS

Hazardous wastes that are
subject to regulation

Gonerator sending waste to
fuel processor.

Ali  sport malorals, all
sludges, Isted by-products,
and § 261.33 materialy that
are not luals.

All sludges, and spent mate-
rigls and by-products listed
in §§261.31 and 26132
(opent materiala and by-
products exhibiling a char-
acteristic of hazardous
waste were exempt from

Generator sending waste d-
ractly to bumer.

regulation, as wera
§261.33 materials).”
Transporters taking wasts to (Al spent matesdials, all

fual processor. sludges, listad by-producis,
and § 261,33 matarals that
are not fuels.

All shudgas, and spenl mate-
el and by-products sted
in 4§261.31 and 261.32.

Fusl procassor ... Al Spent  materials, all

sludges, list2d by-products,

and § 267.33 materials (ie.
all sacondary malerials de-
fined as wastes when

Transportars taking wasta 1o
bumers.

bumod for energy recov.
ery), waste-derived fuels
produced by the processor
were excmpl from regula-
tion,

Bur All sludges, and spem mate-
rals and by-products listed
in §§261.31 ana 261.32.

In essence, the Agency proposed to
perpetuate the current distinctions in 40
CFR 261.6(b) between listed wastes and
sludges on the ore hand, and non-listed,
non-sludge hazerdous wastes on the
other for generators and transporters
sending wastes directly to burners, and
for burners themselves. See 48 FR 14482,
14495 and proposed § 261.6{b){5). We
also propesed that all hazardous wastes
sent to fuel processors be subject to
regulation, so that fuel processors
storing spent materials that exhibit a
characteristic of hazardous waste (as
well as wastes already covered by
§ 261.8(b), namely listed wastes and

hazardous sludges) were subject to
regulation as storage facilities.
Generators and transporters sending
any type of hazardous waste to a fuel
processcr were subject to Part 262 and
263 standards. Hazardous waste fuels
produced by these fuel processors were
not subject to regulation, and so could
be transported, stared, and burned
without being subject to regulation. Id.
at 14485.

Comments on this part of the proposal
were mixed. Some commenters
supported the Agen<y, but others urged
the Agency to regulate transport and
storage of al! hazardous wastes used as
fuels, including non-sludge hazardous
wastes exliibiting a hazardous waste
characteristic and hazardous waste-
derived fuels. They argued that these
controls were needed to encure safe
handling of these wastes, to provide a
record 1o the puklic and to regulatory
agencies of which wastes are burned for
energy recovery, and of whare they are
being burned. Some commenters also
argued that extending regulatory control
over these additional hazardous wastes
would effectuate the policy of the then-
pending, now-enacted RCRA
Reauthorization lzgislation.

EPA agrees that regulaticn of
transport and storage of all hazardous
wastas and all hazardous waste fuels is
necessary to protect human heelth and
the environment. The question for the
Agency is how best to implement these
controls while avoiding the undue
confusion or disruption that would result
from extensive, piecemeal changes of
the current rules. EPA thus has decided

to make most of the regulatory changes

respecting transport and storage in the
context of the soon-to-be proposed rules
on hazardous waste and used oil fuels
cited above. Thus, in the present
package, we are exempting from
regulation all hazardous waste fuels
produced by a person other than the
waste’s generator or burner. Hazardous
waste fuels leaving intermediate waste
fuel blenders and processors
consequently would remain exempt
from regulation at this time. We also
have decided, as an interim measure, to
retain the distinction between listed
wastes and sludges and unlisted

-characteristic hazardous waste fuels, so
that oniy the former are regulated.

Finally, we are clarifying that
transport and storage requirements
apply to all hazardous waste fuels (i.e.
hazardous wastes to be burned for
energy recovery) containing listed
wastes and sludges, except for those
produced by a person other than the
generator of the hazardous waste.
Consequently, if a generator of listed

HeinOnline -- 50 Fed. Reg.

hazardous wastes and sludges blends or
processes these wastes and sends them
to a burner, the blended waste fuels are
subject to regulation (until burned). If
the generator blends the same wastes
and sends this blend to a hazardous
waste fuel processor, the blended
wastes remain subject to regulation until
reprecussed by the fuel processor.

The clarification of the rules to apply
to certain blended hazardous waste
fuels (i.e., those going from a ganerator
to a burner, or from a generator to a fuel
processor) removes an ambiguity in the
present rules, and responds to
comments urging immedia‘e regulation
of ull hazardous waste fuels, blended or
unblended. The final rule also assures
that wastes are not removed from the
regulatory system due to minimal
processing by a generator interded
merely to evade regulatory
requirements.

EPA is not regulating immedistely
hazardous waste fuels produced by a
person other than the generator because
the Agency fecls this type of regulation
would be too disruptive at the present
time. Regulation could extend, for
example, to unknowing users such as
non-industrial boiler operators. In
addition, although it is true that the
HSWA mandates regulation of these
wastes as necessary to protect human
health and the environment, the Agency
is given twa years from enactment to
develop these standards. The Agency
thus believes that its forthcoming
propassal on hazardous waste fuels is the
better forum to address these issues.

We are limiting regulation to listed
wastes and sludges because these
wastes are controlled under present
regulations, and the Agency believes the
forthcomirg hazardous waste fuel rules
are the better vehicle for extending
regulation to different types of wastes.
We thus are not adopting the portion of
the proposal which would have
regulated al! hazardous wastes going to
a fuel processor. We do not think it
makes sense to have one set of rules for
unlisted spent materials and by-
products seut to a processor, and a
different set of rules when these
materials are sent to a burner.

The following examples illustrate the
final rules dealing with transport and
storage of hazardous was‘e fuels:

¢ Generator A generates a hazardous
gpent solvent listed under § 261.31. He
sends the spend solvent to burner B who
burns it in his boiler.

Generator A must comply with Part
262 (see § 268.32(a) and § 266.34{c) of
the final rule) because a listed waste is
involved. Burner B must obtain a storage
permit (see § 266.35(c)). The burning is
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exempt from regulation at the present
time (see § 266.30(a)).

* Generator C generates a hazardous
spent solvent listed under § 261.31,
blends it with virgin fuel oil, and sends
the blend to Burner D who burns it in a

boiler.

The answer is the same as for the last
example, for the same reasons.

¢ Generator E generates a hazardous
spent solvent listed under § 261.31,
blends it with virgin fuel oil, and sends
the blend to processor F who processes
the blend and does further blending, F
then markets the hazardous waste fuel
to Burner G who burns it in his boiler.

Generator E ig subject to Part 262, as
in the previous examples. Processor F is
a storage facility (see § 266.34(c)(2)).
However, the hazardous waste fuels
that F markets are exempt from
regulation, so Burner G may store and
burn them without regulation (at the

present time).

* Generator H generates an unlisted
ignitable by-product that he sends to
Burner I to be burned in a boiler.

The hazardous waste is exempt from
regulation because it is neither a listed
waste nor a sludge (see § 266.36), This
result would be the same if the ignitable
by-product were blended at any point,
or sent to an intermediate processor
instead of the ultimate burner.

The following chart summarizes the
generation, trangportation, and storage

wastes to be burned as fuels.

TABLE 6: FINAL RULES REGARDING TRANSPORT
AND STORAGE BEFORE BURNING FOR GEN-
ERATORS, TRANSPORTERS, FUEL BLENDERS,

AND BURNERS

Hazardous wastos that are
eubject to ragulation

Gonorator sending waste {o
fuel procassor.

Generator sending waste di-
rectly to bumer.

Transporiers taking waste
from gonerators to fuel
processor.

Transporters taking waste
from generators to burners.

Fuel processors who do not
generate the wasla of bum
the waste-derived fuel.

Speni materials and by-prod-
ucts fisted in §§ 261.31 and
.32, all sludges, and any
blend containing one of
these wastes.

Spent materials and by-prod-
ucts tisted in 3 261.31 and
.32, all sludges, and any
blend containing one of
these wastes.

Spent materials and by-prod-
ucts listed in §§ 261.31 and
32, all slhudges, and any
blend containing one of
these wastes.

Spent materials and by-prod-
ucts listed in §§ 261.31 and
.32, all sludges, and any
blend containing one of
thesa wastes.

Spent malerials and by-prod-
ucts listed in §§ 261.31 and
.32, all sludges, and any
blend containing one of
these wastes; waste-de-

TABLE 6: FINAL RULES REGARDING TRANSPORT
AND STORAGE BEFORE BURNING FOR GEN-
ERATORS, TRANSPORTERS, FUEL BLENDERS,
AND BURNERS—Continued

Hazardous wastes that are
subject to regulation

Transporiers taking pt from regulatl

diate waste-derived (uels

from fuel processors to

bumers.

B Spent Is and by-prod-

ucts Fsted In §§ 261.31 and
32, afl sludges, and any
blend conlaining one of
these wastes; waste-de-
rived fusls from fuel proc-
assors who did not goner-
alo the waste aro oxempl
from regulation.

E. Section 261.2(c)(3): Reclamation

1. Definition of Reclamation. EPA
proposed that all spent materials, listed
sludges, and listed by-products that are
reclaimed are solid wastes.?®See 48 FR
at 14488. We limited the definition to
listed sludges and listed by-products to
avoid including sludges and by-products
that are routinely processed to recover
usable products as part of on-going
production operations. We defined
“reclamation” to constitute either
regenerating waste materials or
processing waste materials to recover
usable products. In essence, reclamation
involves regeneration or material
recovery. Wastes are regenerated when
they are processed to remove
contaminants in a way that restores
them to their usable original condition.
Examples are reclamation of spent
solvents or reclamation of other spent
organic chemicals. Secondary metal
reclamation processes, such as
secondary smelting, are examples of
material recovery. Our regulatory
definition of reclamation relies heavily
on a number of statutory definitions,
including those of “resource recovery”
(RCRA Section 1004(31)) and “recovered
material” (RCRA Section 1004(19)). /d. at
14487/2.

We also drew a distinction in the
proposal between situations where
material values in a spent material, by-
product, or sludge are recovered as an
end-product of a process (as in metal
recovery from secondary materials) as
opposed to situations where these
secondary materials are used as
ingredients to make new products
without distinct components of the
materials being recovered as end-
products. The former situation is
reclamation; the latter is a type of direct

*The proposal conlained an exception for -
materials that were reclaimed at the plant sile and
returned to the original process in which they were
We are not promulgating this exception

rived tuela p by the
procassor are exsmpi from
regulation,

in the final rule, for the reasons explained in section
H of this part of the preamble.
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use that usually is not considered to
constitute waste management. 48 FR
14487. In addition, we proposed that
secondary materials put to direct use as
substitutes for commercial products
were not considered to be reclaimed, so
that this type of use also is usually not
considered to be waste management.
Our reason for this distinction is that
secondary materials put to direct use in
this way are being used essentially as
products.

We are adopting these provisions as
proposed. (Additional discussion of
recycling involving direct use of
secondary materials is found in Section
H. below.) Also, as discussed in Section
1.A.2. of this part of the preamble, we
have added provisions to the final
definition indicating explicitly that scrap
metal that is hazardous is considered to
be a waste for the regulatory purposes
of RCRA Subtitle C when it is reclaimed.
As we noted, recovery from scrap metal
is not normally analogous to on-going
processing of virgin materials, and much
of the scrap metal that is reclaimed is
waste-like because it is no longer fit for
use and must be reclaimed before it can
be used again. (As discussed in Part iIl
of the preamble, however, the Agency is
at this iime exempting from Subtitle C
regulation hazardous scrap metal that is
to be reclaimed.)

As a matter of drafting, we have
reorganized this provision so that the
definition of reclamation is found in
§ 261.1. The exceptions for direct use
recycling are contained in a separate
provision {§ 261.2(e)) indicating when
secondary materials that are to be
recycled are not solid wastes.

Most of the comments agreed with the
proposed definition of reclamation
(although many questions were raised
about how to regulate reclamation
activities and about exclusions for direct
use recycling). One commenter
requested clarification as to the
intended result when a secondary
material is first reclaimed and then put
to direct use. Under the final rule, spent
materials, listed sludges, and listed by-
products that are processed to recover
usable products, or that are
regenerated—i.¢., that are reclaimed—
are solid wastes. If the material is to be
put to use after it has been reclaimed, it
still is a solid waste until reclamation
has been completed. Thus, the fact that
wastes may be used after being
reclaimed does not affect their status as
wastes before and while being
reclaimed.

Other commenters raised a related
question about the status of spent
materials, listed sludges, and listed by-
products that are reclaimed and
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subsequently used as feedstock. This
situation is a subset of the one just
described, so that these materials are
wastes until reclaimed. Their later use
as feedstock does not alter this result.
The Agency acknowledges, however,
that its discussion of the recycling of
spent sulfuric acid in the proposal
preamble (footnote 30) created some
confusion, The Agency still does not
think this process involves reclamation.
To eliminate any uncertainty, however,
we are amending § 261.4(a) of the
regulations to state that spent sulfuric
acid that is recycled to produce virgin
sulfuric acid is not considered to be a
solid waste. (See Section I. below.)
2.The Status of Reclaimed Products.
The Agency proposed a clarifying
amendment to § 261.3(c)(2) (the “derived
from” rule) to indicate that commercial
products reclaimed from hazardous
wastes are products, not wastes, and so
are not subject to the RCRA Subtitle C
regulations. See 48 FR 11489. Thus,
regenerated solvents are not wastes.
Similarly, reclaimed metals that are
suitable for direct use, or that only have
to be refined to be usable are products,
not wastes. This amendment states a
fairly evident principle, and was not
challenged by any commenter.

We caution, though, as we did in the
proposal, that this principle does not
apply to reclaimed materials that are not
ordinarily considered to be commercial
products, such as waste-waters or
stabilized wastes. The provision also
daes not apply when the output of the
reclamation process is burned for energy
recovery or placed on the land. These
activities are controlled by the
provisions of the definition dealing with
using hazardous wastes as ingredients
in fuels or land-applied products. For
instance, if a spent solvent is treated
and blended with oil to sell as a fuel,
that waste-derived fuel is still subject to
RCRA jurisdiction.

The principle also does not apply to
wastes that have been processed
minimally, or to materials that have
been partially reclaimed but must be
reclaimed further before recovery is
completed. (See 48 FR at 14499 n. 57.)
For this last situation—where materials
are partially reclaimed but must be
reclaimed further until recovery is
completed—we are providing a variance
procedure for situations in which the
initially reclaimed material is
commodity-like in spite of the need for
additional processing before it is finally
reclaimed. This variance is explained

fully in Section ].2. of Part 3 of the
preamble below.?!

F. Section 261.2(c)(4): Wastes That Are
Accumulated Speculatively

1. Grouping of Speculative
Accumulation and Overaccumulation
Provisions. EPA proposed that any
secondary material (i.e., spent materials,
sludges, or by-products) being
accumulated speculatively were solid
wastes. We said these materials are
“accumulated speculatively” when they
are being stored with a legitimate
expectation of eventual recycling but
have never been recycled, or cannot
feasibly be recycled. See 48 FR 14489.

The Agency further proposed that
secondary materials that accumulate at
a site for over a year without 75 percent
being recycled are solid wastes. 48 FR
14490. The sense of this provision was
that all secondary materials that
overaccumulate before being recycled
are solid wastes, even if they are going
to be recycled in ways that ordinarily do
not constitute waste management.

We have combined these concepts in
a single provision in the final definition.
We have drafted the provision so that
secondary materials are considered to
be solid wastes if they are accumulating
before being recycled. However, the
materials will not be considered solid
wastes (under this provision of the
definition) if the person accumulating
can show, on request, that: a) the
materials have known recycling
potential and can feasibly be recycled,
and b) during a one-year calendar
period that the amount of material
recycled, or transferred to a different
site for recycling, is at least 75 percent
of the amount accumulated at the
beginning of the year.22

We think that drafting the provision in
this way most accurately reflects
Congressional intent that accumulated
hazardous secondary materials are
ordinarily to be regarded as solid and
hazardous wastes. Congress believed
that hazardous wastes are rarely, if
ever, recycled or amenable for recycling.
H.R. Rep. No. 94-1491, at 4. It mandated

%! One commenter questioned whether
recirculated industrial cooling water was
considered to be reclaimed. Ordinarily, we consider
caoling water (contact or non-contact) to be reused
directly when it is recirculated. Cooling water is not
ordinarily processed or treated to remove impurities
befare recirculation, bul is routed away from the
process (often through a cooling tower) to losa
enough heat to be reusable. The Agency does not
consider cooling water routed In this way to be
reclaimed.

22 Of course, the materials could still be solid and
hazardous wastes depending on how they are
recycled. For example, they would be wastes if they
are to be recycled by being burned to recover
energy.
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a “regulatory framework" to ensure that
“hazardous wastes (are not) disposed of
in ponds or lagoons or on the ground in
a manner that results in substantial and
sometimes irreversible pollution of the
environment.” (/d.) This mandated
“regulatory approach” would
“eliminat(e) the last remaining loophole
in environmental law . . ." (Jd.)

Although accumulating hazardous
secondary materials are ordinarily
regarded as solid and hazardous wastes,
this is not invariably the case. As noted
"earlier in the preamble (see Section ILB.
of Part 1 and Section H of Part 2}, these
materials would not be wastes if they
can be recycled in certain designated
ways, and if they are not accumulated
speculatively before being recycled.
These situations represent exceptions to
the general statutory prohibition against
unregulated waste management.

The final rule thus states the general
-principle that hazardous secondary
materials accumulating before recycling
are wastes unless the person
accumulating is able to show on request
that he is indeed recycling sufficient
volumes of the materials on an annual
basis. The provision is not substantively
different from the proposed rule on
overaccumulation; the drafting indicates
explicitly, however, that this is an
exception to the general statutory
principle. Thus, the burden of showing
that sufficient amounts are being
recycled is on the person accumulating
the material. (See Section J. of this part _
of the preamble.) .

2. § 261.2(c)(4)(A): Wastes That Are
Accumulating With Expectation of
Recycling But Which Have Not Been
Recycled. We are adopting in the final
rule the proposed provision that all
materials stored with a legitimate
expectation of eventually being recycled
but for which there is no known
recycling market or disposition, or no
feasible means of recycling, are wastes.
These wastes are subject immediately to
all applicable RCRA Subtitle C
standards. Ordinarily, these are storage
standards for the applicable type of
storage facility. (See 48 FR 14499/2.)
Materials that are known to be
recyclable, such as solvents, scrap
metal, used oil, or most smelting
drosses, slags, and sludges ordinarily
would not be subject to this provision.

A person accumulating hazardous
secondary materials would have the
burden of proving that there is a feasible
means of recycling the material. (See
Section J. below.) This ordinarily will
require identification of actual recyclers
and recycling technology, location of the
recycler, and relative costs associated
with recycling. For example, if the
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nearest recycler is 800 miles aw 1y, the
person accumulating the hazardous
secondary material would have ‘o show
that it is economically reasonahle to
send his material that far 1o be recycled.
The most convincing demunsiration
clearly would be that the hazardous
secondary material actually has been
recycled.

Most comments supported the
proposal. Two commenters, however,
suggested that material for wkich
generators could demonstrate that cn-
going developmental work will lead to
recycling at a future date should not be
considered to be accumulated
speculatively. We disagree. We think
that materials that are not known to he
recyclable (or not feasibly recyclable in
the hands of a particular generator) are
wastes immediately. The example in the
preamble to the proposed rule of a
waste accumulating over eight years
while the generator endeavored to find a
means to recycle it indicates that
conducting research into recycling
possibilities is much different than being
able to recycle a waste. In addition, the
Agency is not equipped to evaluate
whether an unproven developmental
plan will ultimately prove feasible.

3. Section 261.2(c){4)(B): Wastes
Accumulating Before Recycling That
Are Not Recycled In Sufficient
Amount!s. a. The Proposed Provision.
EPA proposed that secondary materials
not already defined as wastes that
accumulated at a site for over a year
without 75 percent being recycled, or
transferred to a different site for
recycling, are solid wastes. (The
materials must, of course, have a know
potential for recycling, or they will be
considered to be wastes immediately.}
EPA also proposed that certain wastes
which were exempt when recycled
would no longer be exempt if
insufficient amounts were recycled in a
year. s

We coupled this provision with an
exception allowing persons whe failed
to recycle 75 percent in a given year to
petition the Regional Administrator (or
authorized state having this provision)
to demcnstrate that they rould recycle
sulficient amounts in the subsequent
year. If the petition was granted the
accumulated material was not a waste,
or remained exempt from regulation.
Once the material accumu!ated for cver
a year without sufficient turzover,
however, it became a waste or lost its
exemption from regulation ualess the
Regional Administrator (or authorized
State) were to decide otherwise.

b. The Final Regulation. We are
promulgating this provision essentially
as proposed. We continue to believe
that the length of timé secondary

materials are eccumtated befure being
recycled is an importent indisatsr cf
whether or not thz=y cre was i
the cage cf precic o3 melal wastss,
whether they shoulé Se subjzet to
regulatior). Thiz is berne cut by the
large number of recyzirz damege cases
where secondary materials that were
overaccumulated aver time caused
extensive harm. Commenters i:kewise
stated that raw materials usually are
processed through production processes
in a continual manner and therefore that
the length of time & secandary material
accumulates before recycling is relevant
in determining whether the material is a
wagte. The Agency also believes, and
many commenters agreed, thit the one-
year period ard 75 percent turnover
figure were within the reasonable range
of values the Agency could select. We
are promulgating this provision
essentially as proposed.

As just discussed, the major change in
the provision involves the structuring of
the regulation to indicate that secondary
materials stored before recycling are
wastes unless the person accumulating
the waste is able to show that they are
being recycled at an annual rate of 75
percent or more. By requiring persons
accumulating the materials to be able ta
show that they are recycling sufficient
amounts, we mean that they have the
burden of proof on this issue, We are
not requiring specific reports to be
submitted to the Agency, nor that
particular records be maintained. (See
Section d. below discussing the type of
records that would satisfy the burden of
proof.)

As at proposal, this provision applies
to all spent materials, sludges, and by-
products not already defined as solid
and hazardous wastes and that are
accumulated before any type of
recycling. The provision thus applies to
secondary materials not otherwise
considered to be wastes when
recycled—namely, to materials that are
to be used as ingredients or as
commerical product substitutes, to
materials that are recycled in a closed-
loop production process, to unlisted
sludges and by-products that are to be
reclaimed, ana to biack liquar and spent
sulfuric acid being reclaimed. Thus, if
one of these materials are
overaccumulated, they would be
considered to be kazardous wastes and
would become subject to regulation
under applicable provisicns of § 261.6,
normally § 261.8 (b) and (c] (see Section
ILL of Part 3 of the preamble].

The provision alsc continues to apply
to one set of wastes which are
ordinarily exempt from most regulation
when recycled, precicus metal wastes
being reclaimed. Thus, if these wastes

are overaccumulated, they no longer are
conditionally exempt from regulation
(see § 2€3.7¢(d]).

The provision does nat appiy to
secondary materials that already are
wastes when they are recycled, for
example scrap metal, secondary
materials burnzd as fuels, or spent lead-
acid batteries being reclaimed. The
regulations in § 261.6 ard Part 255 must
be consulted to determizne if these
wastes are regulated. Rate of tiynaver
thus is not a factor in determining the
extent of regulatian for these wastes.

In responise to comment, we are
adding that the provision also does not
apply to materials generated in a
manufacturing process unit or
associated non-waste-treatment
manufacturing unit covered by
§ 261.4(c). Including materials that are
generated in these units in the
calculation would be inconsistent with
the reasons EPA initially exempted
wagstes accumulated in these types of
units. See 45 FR 72025 (October 30,
1980}.2

EPA proposed that the 75% turnaver
rate be calculated based on volume. in
response to comment, we are writing the
final rule so that rate of turnover can be
calculated based on either weight or
volume. Either measure appears to be a
reasonble way to calculate turnover.

We are making one other change to
the proposed rule by requiring that 75%
of the accumulated materials be
recycled during the calendar year,
starting on January 1, 1985. The proposal
would have allowed the person
accumulating to choose among the
calendar, fiscal, and inventory years as
the period during which 75% turnover
must be achieved. On reflection, we -
think that a single time period is needed
to facilitate enforcement and to achieve
uniformity. EPA believes that if
enforcement officials are confronted -
with a differing starting date at each
facility, this provision would become too
difficult to implement.

c. The Requirement That Materials of
The Same Class Being Recvcied The
Same Way Be Counted Together. In the
proposal, we left open the question of
whether the overaccumulation provision
applies on a material-by-material basis
or on a basis that takes into acccunt
both the material being recycled and the

® Although the fica! rule refers to § 261.4(c}—a
provision that exempts wastea from regulation—
EPA ig not stating that the materials in these units
are wastes. EPA is stating that the secondary
materials not atherwise defived as sulid wastes thal
are accumulating in the product storage tanks or
other vessels described in § 261.4(c) are not subject
to the turnover provision contained in the

lative lation rule.
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manner of recycling. We indicated that
our preference was for the 75 percent
recycling requirement to be applied lo
all materials of the same class which
were to be recycled in the same way.
Most commenters agreed, as this kind of
accounting best assures that similarly
situated materials will be grouped in the
same way.

We are adopting this standard in the
final rule. We wish to clarify precisely
what this standard means, however. By
“materials of the same class"” we mean
materials of the same type generated
from the same process. Examples of
materials that would be grouped are
distillation bottoms from integrated
production of chlorinated aliphatic
hydrocarbons, slags from a smelting
process, drosses from a smelting
process, dry sludges from the same
process, or wastewater treatment
sludges from the same process.

The requirement that the materials be
“recycled in the same way" means that
materials are either to be used to make
the same thing (for materials to be used
as ingredients), used in the same way
(for materials used as effective
substitutes for commercial products), or.
for unlisted by-products and sludges.
that the same material be recovered
from them. Thus, still bottoms used as
intermediates to make the same
products would be counted together—
for example, all still bottoms from
chlorinated aliphatic hydrocarbon
production that are used to make carbon
tetrachloride. On the other hand, still
bottoms uged as intermediates in the
production of ethylene dichloride would
be counted separately. All of a
generator's spent pickle liquor used as a
wastewater sludge conditioner would be
aggregated; the same generator's pickle
liquor used to produce iron oxide would
be counted separalely. Smelting drosses
from which lead is recovered would be
counted separately from smelting
drosses from which zinc is recovered.

The Agency is adopting this approach
lo ensure that materials most alike in
t2rms of physical characteristics and
mode of recycling are counted together.
EPA also believes this approach
safeguards againat situations where
recyclable materials are counted along
with unrecyclable ones, shielding the
unrecyclable materials from being
wasles. For instance, if a generator has
100 units of a secondary material all of
which are recycled as ingredients in a
process, and 20 units of the same
material only one unit of which is
recycled in a different process, the
remaining 19 units should be classified
as wastes because they aren't being
recycled.

d. Means of Satisfying the Burden of
Proof. As noted, persons accumulating
secondary malerials not otherwise
defined as wastes have the burden of
proving that they are recycling sufficient
amounts of the secondary materials. At
a minimum, we would expect that
accumulators have on hand (1) the
amount of secondary material of each
class recycled in the same way on-hand
at the beginning of the one-year period.
(2) the amount of such material added
during the one-year period, and (3) the
amount remaining at the end of the one-
year period. Records customarily
maintained, such as records of
throughput through an industrial
process, should be satisfactory. For
materials used as intermediates in
closed-loop processes, records of
consistent historical use should be
sufficient. In addition, names and
addresses of recyclers receiving the -
secondary materials should be
maintained, as well as any other
information that substantiates the
minimum turnover rate (e.g. contracts or
correspondence with a recycler).

e. Response to Comments. Although
commenters expressed concern about
the provision's complexity, most
supported it in principle. One
commenter, while supporting most of the
overaccumulation provision, urged that
it not apply to unlisted by-products
accumulated in tanks and containers for
a generator's own use or reuse. We have
considered thig comment but are
rejecting it for the reasons given in the
proposal (48 FR 14491/1). As a general
matter, we believe the key measure of
whether a material is overaccumulated
is the length of time before use occurs,
not how the material is stored or who
will recycle it. In addition, the
commenter was most concerned about
accounting for unlisted by-products
burned as fuels; since these materials
are defined as wastes in the final rule
(although they are not at this time
subject to storage requirements), this
question is of less importance.

There were a series of comments
regarding the status of commercial
chemical products that accumulale over
time without being used. EPA indicated
in the proposed rule that commercial
chemical products that are hazardous
wastes when discarded (i.e., those listed
in § 261.33 of the regulations) were not
subject to either the speculative
accumulation or overaccumulation
provisions of the proposed rule. 48 FR
14489. We also asked for comments as
to whether some type of maximum
accumulation period should be imposed
by rule. Virtually all commenters
opposed this idea, due to the large

recordkeeping requirements involved,
and the difficult practical problems
involved in observing and enforcing
such a standard, The Agency shares
these concerns. /d. at 14490, We
therefore are not adopting any time limit
on when a commercial chemical product
held for recycling becomes a waste. The
May 19, 1980 standard remains in place:
these materials are wastes when
discarded or intended for discard (by
means of abandonment), and are not
wastes when stored for recycling.

f. Variances for Secondary Materials
Not Recycled in Sufficient Volumes. We
also believe that there may be valid
reasons that persons are unable to
recycle sufficient amounts of non-waste
secondary materials in one year (or the
precious metal wastes that are
conditionally exempt form regulation)
and have retained the petilion process
to accommodate these situations. The
petition is now termed a variance from
being a solid waste, and is found in
§ 260.30 Substantive standards for the
Regional Administrator's (or authorized
slate official's) decision are in § 260.31
(a) and procedures for applying for and
processing variances are in § 260.33.

The standards for granting a variance
are basically those we proposed. The
Regional Administrator must decide if
sufficient amounts of material are likely
to be recycled or transferred for
recycling in the following year. Factors
to be considered are: (a) The kind of
material being accumulated and its
expected manner of recycling, (b) how
much is being stored, (c) how it is being
stored, (d) whether it is being stored in a
way that minimizes loss, (e) how and
when it is expected to be recycled, and
(f) why this is a reasonable expectation.
The Regional Administrator should
consider the applicant's pasl history of
recycling the material, whether there are
contractual arrangements or market
conditions bearing on the likelihood of
future recycling, the reason that the
material was accumulated without 75
percent being recycled in the past year,

' and other relevant factors. If, for

example, a company has a multi-year
history of selling a secondary material
as a commercial product substitute, but
was unable to sell 75 percent during a
given year due to a temporary downturn
in market conditions, and is handling
the secondary material in @ manner
commensurate with its value as a
substitute commercial product, the
company may be eligible for a variance.
On the other hand, a company that
overaccumulates a secondary material
not ordinarily reused, but that has been
able to pay other companies to use the
malerial in the past, and now has tons of
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material on hand in open piles, iz much
less likely to be eligible for a variance.

A variance, if granted, would be valid
for only one yeur. If the accumulater
failed to recycle 75 percent of the
material on hand in the following vear,
it would have to petiticn for a new
variance. Under the preposal, the
company would have had to recycle 50
percent of the total accumulated
materials to be eligible to applyv for a
second variance. In eddition, a variance
could only be renewed two times. In
response to comments, we are not
adopting either of thesz requirements in
the final rule. There do appear to be
situations, although infrequent, where
secondary materials can accumulate for
over two years without being recycled
and still not necessarily be deemed a
waste. Possible examples are certain
traditionally reclaimed mining by-
products that are being accumulated
because of cyclically depressed metal
prices. However, in determining whether
to grant a variance, the longer a material
has accumulated without recycling, the
more likely it is that the variance
application will be denied.

G. Section 261.2[d): Secondary Materials
That are Designated as Sclid Wastes

1. The General Standard. EPA
proposed tha! particular inherently
waste-like materials could be
designated as solid wastes without
regard for the mode of recycling. Some
comments criticized this provision as
being a vague catch-all, while oi-ars

artad 1 TIE A58

industry commenters) concedad the
need for this type of provision.

EPA is retaining this listing autherity
in the final regulation. A provisicn of
this type is needed because it is
impossible in practice to devise a single
definition which complelely
distinguishes wastes from non-wastes.
We continue to think that certain
residual materials are inherent'y waste-
like, either because: [a) They are
typically disposed of or incinerated on
an industry-wide basis, or {5} thay
contain toxic constituents 2*in
concentiations not ordinarily found in
the raw materials or products for whick
they substitute, which toxis consttaents
are not used, reused, or reclaimed
during the recycling process. In additicn,
recycling of the materials must have the
potential to pose a substantial hazard to
human health and the envircnment. The
Agency believes these criteria are
relatively straightforward and

2 These are toxic conslituents listed in Appendix
VIII of Part 261. The proposal erroneously referred
to "Appendix VII” (48 FR al 14491), due to a
migprint by the Federal Register.

understandahle, Cortin'y th» <re not
“vague" in any leg:! 2nse. Tho Agaony
will be r2pniczd 25 dacinrate in tha rule
that particular materic!s a~e wostza 20
that there is no rink that thosz subiact to
regulaticn are uncertzin or their
obligations. ‘ ’

The criticism that this provicion is a
“catch-all” also does not appear ta have
merit. We believe the crileria limits
those materials the Agency could
designate. The Agency must determine
that the materiais ordinarily are not
recycied on a nation-wide basis, and
that the material contains Appendix VIII
constituents at levels not found in
analogous raw materials or products.
The criteria that the recycling activity
potentially pase a substantial hazard
also limits the Agency, by suggesting
that a purpose of the activity is to
dispose of the nan-recycled toxic
constituents, and by suggesting that the
secondary materials have sc little value
that they are stored insecurely, and are
thus waste-like.™

One commenter suggested that the
Agency designate secondary materials
as solid wastes if management of the
materials presents an “unreasonable
risk of injury to health or the
environment.” This determination would
be based cn an assessment taking into
account guch factors ca effects of the
material on human health and tie
environment, benefiis of using the
material, and economic consequences of
listing.

This standard, as the commenter
admits, is drawn essentiaily from the
Toxic Substances Control Act. This is
not the standard Congress enacted for
RCRA decisionmaking. RCRA
determinations are to be based on
health and environmential based factors.
(See 45 FR 33089 (May 19, 1980).)

The consequences of being designated
as a sclid waste is that the matertal will
be within the Agency's jurisdiction no
matter how it is being recycled. Thus,
the particular dicxin-containing wastes
designated in today's regulation {see the
following subsection) are considered to
be wastes (for example) even if used
directly as substitutes for commercial
products or as ingredients in producing
a product. On the other hand, § 261.6
must be consulted to determine the type
of regulation that applies to the waste.

2. Application of the Standard to
Specific Wastes. EPA proposed to
designate a grcup of dicxin-containing
materials as solid wastes. See 48 FR
14491-492. We are modifying the

B We thue disagree with the commenter who
argued that a hazard posed by recycling a material
is not relevant in determining whether the malerial
is a wasle.

proposal, in response ‘r commaerits, te
excludz thz V'sted zaizmizrcial chaminal
formulations (Fazarduus Waste FQZ7).
These formulations do not meet the
des‘gnation criteria because they are not
chemizally dissimilar from ana'agcus
commercizl producte (.. thay a~e
virtually the same ag pesticides that are
used’, and they are not typicelly
discarded. In determining if these
formulations are wastes when disposed
or recycled, the regulated community
should refer to the rules applicable to
commercial chemical products. The
formulations thus would be wastes
when they are discarded by being
abandoned, or when they are burned for
energy recovery (the manner of
recycling not analogous to nermal use).
See § 261.33 es amended by today’s rule.

We also are indicating that Hazardous
Waste F021 is not designated as a solid
waste if it is used as an ingredient to
make a product at the site of generation.
It is a solid waste if recycled in any
other way (or if disposed.) The Agency
is taking this step in response to
comments indicating that
pentachlorophenol production plants
typically reuse these materials in their
own production process.

an

H. Section 251.2{2): Secondury Malorials
That Are Not Salid Wastes When
Recycled

1. Secondary Materials Used as
Ingredients te Make New Producis, or
Used as.Substitutes for Commercial
Products. a. The Agency's Subtitie C
Jurisdiction. EPA proposed tnat
secondary materials that are used as
ingredients to make new products were
not solid wastes provided that distinct
components were not recovered (Z.e.
reclaimed] as end products. We also
proposed that secondary materiala used
as substitutes for commercial products
in particular functions or agplications
are not solid wastes. See 48 FR 14477,
14487-88. An example of the former
practice—i.e., use as an ingredient—is
the use of chemical industry still
bottoms as feadstock, Use of
hydrofluorosilicic acid (an air emission
control dust) as a drinking water
fluoridating agent, or use of spent pickle
liquor as a wastewater canditioner, are
examples of use of a secondary material
as a commercial product substitute.

When secondary materials are
directly used {or, in the case of
previousiy used materials, reused) in
these ways, we stated, they function as
raw materials in normal manufacturing.
operations or as products in normal
commercial applications. We reiterate
these positians in the final regulation.
These direct use recycling situations
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represent exceptions to the general
principle that accumulated hazardous
secondary materials are hazardous
wastes.

The final rule consequently states that
secondary materials used as ingredients
or used directly as commercial products
are not wastes and so are oulside the
Agency's RCRA jurisdiction. They thus
are not subject to RCRA Subtitle C
regulations when generated,
transported, or used (unless they are
accumulated speculatively, as described
earlier).

Most commenters agreed with the
Agency on this point. Those who didn't
felt that the Agency's jurisidiction over
recycled secondary materials is
unlimited. The Agency disagrees. Our
RCRA authority over recycling of
hazardous secondary materials is broad,
but has some limits. The legislative
history indicates that Congress rejecied
an approach that would have required
modifying production processes in order
to reduce the volume of hazardous
waste generated. This is because such
restrictions "“i(n) many instances would
amount to interference with the
productive (sic) process itself....” H.R.
Rep. No. 84-1491, 94th Cong. 2d Sess. at
26. The Agency accordingly has
interpreted its jurisdiction so as to avoid
regulating secondary materials recycled
in ways that most closely resemble
normal production processes. These
types of recycling are use of secondary
materials as ingredients or as direct
commercial product substitutes, or (as
explained below) use in a closed-loop
type of production process.?®

b. Redrafting of the Exclusion in the
Final Rule. In the proposal, exclusions
for using and reusing materials directly
look the form of exceptions to the
definition of reclamation (proposed
§ 261.2(c)(1)(i)-{(iii)). We have redrafted
the final regulation so that § 261.2(e)(1)
indicates explicitly which secondary
materials used/reused in particular
ways are not solid wastes. A definition
of “use”/*reuse” appears in § 261.1(c).
Exceptions to this principal are found in
§ 261.2(e)(2), and restate the situations
where recycling might be considered to
involve a use (or a closed-loop recycling
siluation, explained in the next section),
but nevertheless constitutes waste
management.

As roted above, there are several
such use/reuse circumstances where the
nature of the material or the nature of

®*We note, in response to comments, that the
materials excluded from the RCRA definition still
cur be hazardous materials for purposes of
Depertment of Transporlation regulatione governing
the transportation of hazardous materials.

the recycling activity indicates thal
RCRA jurisdiction exists:

* where the material being used is
inherently waste-like;

* where insufficient amounis of the
material are recycled;

¢ where the material is incorporated
into a product that is used in a manner
constituting disposal or where the
malerial is used directly in a manner
constituting disposal; and

* where the material is used by being
incorporated into a fuel, or being burned
directly as a fuel.

In addition, when a component of the
material is recovered as an end product,
the material is being reclaimed, not
used.

c. Distinguishing Sham Situations.
Other commenters voiced concern that
these exclusions open opportunities for
sham recyclers to claim that they are
using secondary materials, and 8o not
engaging in waste management. The
Agency shares these concerns, and
wishes to take this opportunity to
indicate some of those situations (which
also were pointed out in comments) we
regard as shams.

First, where a secondary material is
ineffective or only marginally effective
for the claimed use, the activity is not
recycling but surrogate disposal. An
example (provided in comments) is use
of certain heavy metal sludges in
concrete. The sludges did not contribute
any significant element to the concrete’s
properties, and so we would not regard
this activity as legitimate recycling.

A second example of sham use occurs
when secondary materials are used in
excess of the amount necessary for
operating a process. Examples are when
secondary materials which contain
chlorine are used as ingredients in a
process requiring chlorine but are used
in excess of the chlorine levels required.
An indication that secondary materials
are not being used in excess is if the
recycler requires product specifications
on incoming secondary materials, and
these specifications are in accord with
those generally in use in the industry.

Another indication that a claimed
recycling use is a sham is if the
secondary material is not as effective as
what it is replacing. Conversely, where
the secondary material is as effective as
the alternative virgin material, the
activity is much more likely to be
considered legitimate recycling. Spent
pickle liquor, for example, is known to
be as effective as virgin materials when
used as a phosphorous precipitant in
wastewaler treatment. See 48 FR 44970
(September 8, 1981). This reuse is
legitimate. A secondary material
considerably less effective, however,
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could well be viewed as not being used
legitimately.

Absence of records regarding the
recycling transaction is another
indication of a sham situation. Records
ordinarily are kept documenting usé of
raw materials and products. Records
likewise are usually retained to
document secondary material use and
reuse. The Agency consequently views
with skepticism situations where
secondary materials are ostensibly used
and reused but the generator or recycler
is unable to document how, where, and
in what volumes the materials are being
used and reused. The absence of such
records in these situations conseguently
is evidence of sham recycling.

A final indication of sham use is if the
secondary materials are not handled in
a manner consistent with their use as
raw materials or commercial product
substitutes. Thus, if secondary materials
are stored or handled in a manner that
does nol, guard against significant
economic loss [/.e., the secondary
materials are stored in leaking surface
impoundments, or are lost through fires
or explosions), there is a strong
suggestion that the activity is not
legitimate recycling.

A recurring type of situation posing
the potential for sham use involves
using corrosive wastes as neutralizing
agents. The potential for disposal in
these situations is high since a waste
acid can be dumped into (or onto) other
materials, and any resulting change in
pH would be incidental to the disposal
purpose of the transaction. Accordingly,
EPA will not accept a claim that a
corrosive secondary material is being
used as a substitute for virgin acid or
caustic unless indicia of legitimate
recycling are present. These include thal
the secondary acid or caustic meet
relevant commercial specifications, that
they be as effective as the virgin
material for which they substitute, that
they be used under controlled
conditions, and that in a two-party
transaction there be cansideration
(usually monetary) for use of the
material. In addition, the more
contaminated the acid or caustic is in
relation to virgin material, the less likely
the Agency is to view its application as
legitimate recycling.

We note also that persons claiming
that they are recycling hazardous
wastes in a manner excluded by the
regulation have the burden of proof that
are within the terms of the exclusion.
See Section J. below.

Finally, persons intending to use
secondary materials that are not listed
in the Chemical Substance Inventory
compiled by EPA pursuant to Section
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8(b) of the Toxic Substances Control Act
(TSCA) must notify the Agency of the
intended use at least 90 days before the
use begins. See TSCA Section 5{a) and
48 FR 21722 (May 13, 1983). EPA can
regulate these substances under TSCA if
it determines that the manufacture,
processing, distribution in commerce,
use, or disposal of the substance will
present an unreasonable risk or injury to
human health or the environment. ’
(TSCA, Section 5(f).) EPA can also
extend the review period an additional
90 days for good cause. (TSCA, Section
5(c).)

2. Closed-Loop Recycling. a. The
Agency's Proposal. The Agency also
proposed to exclude from the defintion
of solid waste materials that are
reclaimed at the plant site where
generated and that are then returned to
the original production process in which
the material was generated.?” See 48 FR
14488/89. We referred to this type of
operation as "closed-loop recycling,”
and stated that this type of operation
could be viewed as an on-going
production process and therefore
outside the Agency’s Subtitle C
jurisdiction.

There were many comments on this
provision. Virtually all commenters
agreed that some type of closed-loop
provision was justified, but disagreed
about its scope. Some commenters felt
that the proposal was too broad, while
others stated that it should be extended
to any situation where a generator
reclaimed its wastes and reused the
reclaimed material in a process under its
control. In addition, many commenters
criticized elements of the proposal as
unclear, particularly what the Agency
meant by "original process from which
generated”.

b. Modification of the Proposal, We
have determined that the proposal was
both inexact and overbroad (see below).
However, we believe that there are
certain “closed-loop” situtations that are
so closely tied to on-going production
that they should be considered not to
involve solid wastes. In our opinion,
there are three key requirements to a
closed-loop process—that is, a
production process that at some point
utilizes secondary materials but
nevertheless is both essentially on-going
and closely interrelated throughout all
steps. The first requirement is the return
of secondary materials to the original
process without undergoing signilicant
alteration or reprocessing, namely
without first being reclaimed. Second,

37 The proposal actually excluded these materials
from the defintion of reclamation, but the effect of
the provision was to exclude these materials from
the definition of solid waste.

the production process to which these
unreclaimed materials are returned itself
must be primary material based—i.e.,
the materials must be returned to a
primary production process.?8 This is
because if the material originally
introduced to a process already is a
waste, the process residue returned to
the process should not be any less of &
waste than the material originally
introduced. For example, a still bottom
from reclamation of hazardous spent
solvents would never be considered to
be involved in a closed-loop operation if
it were redistilled because solvent
reclamation is a secondary process and
spent solvents introduced to it are
wastes.?®?

Third, the secondary material must be
returned as feedstock to the original
production process and must be
recycled as part of that process. Thus, a
spent degreasing solvent returned to
degreasing operation would not be
covered by this provision because it is
not involved in actual production. It
merely cleans equipment,

We consequently are stating in the
final rule that secondary materials are
not solid wastes when they are returned
for recycling as feedstock to the original
primary production process in which
they are generated, and they are no¢
reclaimed before they are returned to
that process. The broader provision we
proposed, which allowed reclamation.
before retum to the original process,
would exclude from the solid waste
definition too many operations where
the reclamation step is less and less
directly related to the principal
production process. Examples are
situations where hydrochloric acid is
recovered from chemical industry still
bottoms, and the acid is returned to the
chemical reactor. Another potential
gituation is when fluoride is recovered

26 For purposes of this provision, a “primary
process” is one that uses raw materiale as the
majority of its feedstock. Secondary processes,
conversely, use spent malterials or scrap metal as
the majority of their feedstock. The Agency notes
that the Oifice of Management and Budget Standard
Industrial Classificatlon Manual uses very similar
definitions In establishing primary and secondary
process classificalions.

20 The requirement in the final rule that materials
be returned to the original primary process to be
eligible for the closed-loop exclusion thus suba
part of another exclusion that the Agency proposed
for secondary malterials returned to primary
processes. (See proposed § 281.2(c)(1)(ii) and 48 FR
14488.) As explained in the following section, we
are limiting the scope of that proposed exclusion to
sitlualions where secondary materials are returned

(as cryolite) from primary aluminum
spent potliners and the fluoride is
reused. In these examples, neither the
still bottoms nor the spent potliners
should be considered to be involved in a
closed-loop operation because the
reclamation step is ancillary to normal
production activities. The proposed
approach might also have excluded
operations where the secondary
material itself is substantially
unrecoverable and contains
comparatively small percentages of .
utilizable material. The proposal thus
might have invited abuse, as companies
might seek to avoid regulation by
reclaiming some small increment, and
returning that increment to the original
production process.

We consequently are not adopting the
proposed approach in the final rule. The
final rule makes clear that the situations
discussed in the paragraph above are
not closed-loop recycling and so are not
excluded from the definition.

c. Explanation of the Requirements
That Secondary Materials Not Be
Reclaimed, and That They Be Returned

o The Original Process. The final rule
raises two principal issues of
interpretation: distinguishing between
reclamation and incidental processing,
and clarifying what the Agency means
by return to the original production
process. The Agency has defined
“reclamation” in these regulations to
mean recovery or regeneration, We
further clarified, in the April 4 preamble,
that processing steps that do not
themgelves regenerate or recover
material values and are not necessary to
material recovery are not reclamation.
See 48 FR 14489/1. Examples are the

. wetting of dry wastes to avoid wind

dispersal {id.) or the briquetting of dry
wastes to facilitate resmelting. Another
example, provided in comments, is
sintering operations at iron and steel
plants where taconite ores, flue dusts,
and other iron-bearing materials are
agglomerated thermally before charging
to a blast furnace. Conversely, _
processing operations that do recover or
regenerate materials so as to make them
available for further use are considered
to involve reclamation. Examples are
dewatering of wastewater treatment
sludges before the dewatered sludges
are recycled, and the treatment of
wastewater before recycling. (See 48 FR
14487 /1, explaining that both of these
operations invglve reclamation.)*®

without first being reclaimed to the primary p
in which they were generated. The lenguage of the
final rule (§ 261.2{e)(1)(iii)) thus indicates that
secondary materials must be generated by, and
returned as feedslock to processes using raw
materials as their principal feedstocks in order to be
constdered eligible {or this provision.

2'We are aware that under this reading there are
probably no secondary materials generated or
stored in Impoundments that would be eligible for
the closed-loop exclusion. The Agency intends this
result. Secondary materials stored in impoundments
Continued
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By “return to the original process", the
Agency means that the (unreclaimed)
second:ry material must be returned to
the same part of the process from which
it was generated. The material need not
be retumad ts the same unit operation
frcm which it was generated. It is
sufficient if it is returned to any of the
unit operations associated with
production c¢f a particular product, if it
originally was generated from one of
those unit operations. For example, an
emission control dust from a primary
zinc smelting furnace could be returned
to any part of the process associated
with zinc production, such as the
smelting furnace in the pyrolytic plant,
or the drosg furnace. A spent electrolyte
from the primary copper production
process could be returned to any part.of
the process involved in copper
production—including the roaster,
con. erter, or tank house. An emission
ccatrol dust from steel proZuction could
be returned to the sintering plant for
processing before charging to the blast
furnace.

However, in the first example, if the
emission control dust from the zinc
smelting furnace was sent to by-product
cadmium recovery operations, it would
nol be consicered to be returned to the
same of the process from which it was
generated. This is because the cadmium
production processes produce a
different product from zinc production
operations. For the same reaason, if the
spent electrolytes in the second example
were sent to by-product recovery
operations for recovery of nickel sulfate,
they would not be considered to be
returned to the original process. Note
that this principle holds even if the by-
product recovery operation is located at
the same plant site.

d. Variance For Hazardous Wastes
That Are Reclaimed and Then Returned
To The Original Process. We do believe,
however, that EPA’s proposal—that
materials reclaimed before being reused
in the originsl primary production
process are not wastes—can have some
aprlicability. We are allowing for these
sifuations by means of a variance. The
standards and procedures for granting
or denying a variance for this type of
recycling are described in Section IL).
2.{b) of Part III of this preamble:

are ordinarily waste-like. They usually are not
slored in a manner that minimizes loss see, e.8., 48
FR 14486, as well as substantial portions of
legislative history of the RCRA Reauthorization
legislation), and virgin materials are rorely if ever
stored in this way. We thus see this reault—thal
was ewater treatment sludges and other wet
slud;zes are not eligible for the closed-loop recycling
exclasion—as justified both conceptually and
environmentally. 5

e. Examples. The following examples
illustrate the operation of this provision:

s Primary smelling facility A
generates a dry emission control dust
that it collects, stores, and resmelts in
the origi.i1! smelting furnace.

The emission control dust is not a
sol:d waste because it is returned to the
original primary process without first
being reclaimed. (This answer assumes
that the dust is not overaccumulated
before it is resmelted.)

* Primary smelting facility B
generates a listed wastewater treatment
sludge that it dewaters and returns to
the original process.

The wastewater treatment sludge is a
solid waste because it is listed and must
be reclaimed [in this case, recovered by
dewatering) before it is resmelted.

e Generator C generates a spent
solvent which it distills and returns to
the same duyreasiag operation in which
it was geneiuid.

The spent solvent is a solid waste.
Not only is it reclaimed before reuse, but
it is not reused as a feedstock in a
production process. (After the solvent is
reclaimed, of courae, it is a product and
no longer a waste.)

e Generator D generates a still bottom
that it burns without reprocessing for
energy recovery in a boiler in the same
unit operation.

The still bottom 1s a solid waste
because it is burned for energy recovery.
The closed-loop exclusion thus does not
apply. Nor would it apply if recycling
the still bottom comstitutes disposal or if
the still bottoms were overaccumulated
before return to the original process.

e Generator E, a petroleum refinery,
generates a hazardous by-product from
refining operations that is returned to
the refining process and incorporated
into fuels, asphalt, and other products.

This process involves return of
unreclaimed material to a primary
production process but the by-product
remains a wasle because it is used as an
ingredient in fuels and in products that
are placed directly on the land. See
§ 261.2(e)(2) (i) and (ii).

3. Recycling of Secondary Materials
by Primary Facilities. a. The Agency's
Proposal. The remaining exclusion that
EPA proposed was for secondary
materials that are reclaimed in primary
production processes. These were not
considered to be solid wastes. Proposed
8 201.2(c)(1)(ii); 48 FR al 14477, 14488.
The usual example is secondary
materials sent to a primary smelter for
material recovery. The reason for the
proposal was that these materials were
substituting for the normal raw material
feedstock. One result of this proposed
exclusion would be differential

regulation of secondary and primary
facilities reclaiming the same materials,
since the material could be a solid waste
when reclaimed by a secondary smelter,
but would not be when reclaimed by a
primary smelter.

The proposal was imprecise regarding
the scope of the exclusion. For example,
we did not discuss whether it made any
difference if the primary reclaimer
recovered the same materials (or even
the same {ype of material) originally
produced, whether recovery occurred at
the same or a different site, or whether
the primary reclaimer recovered its own
or another person's secondary materials.

There were many comments on this
part of the proposal. Operators of
primary processes supported it, while
operators of secondary processes
objected. Some states and
environmental groups also objectz=d.

b. Modification of the Proposul. We
have decided not to promuigate this
exclusion as proposed, but rather to
limit its scope to the closed-loop
production situations discussed in the
previous section. We think the proposal
was in error in failing to differentiate
among the different types of fact
situations where a primary process
would be used for reclamation—such as
the part of the process involved, location
of the recovery operation, and type of
material recovered. The proposal, for
example, could have applied to
situations where: (a) Residues are sent
off-site to be recovered, (b) residues go
to a by-product recovery operation, or '
(c) where residues are recovered in
ancillary operations and the material
recovered is not marketable but can be
used in a primary process.®! The
Agency does not believe that an
unvarying rule like the one we proposed
can properly cover all these situations.
Rather, when a secondary material is to
be recovered in an operation different
from the one in which it waa generated,
we believe there is a continuum with
secondary materials becoming more
waste-like the more the recovery
operation differs from the original
process, and the more physically
removed the recovery operation is from
the original process. The nature of the
secondary material—whether it is a
sludge, by-product, or a spent material,
or scrap metal, how frequently it is
recovered, and how it is handled before
recovery—also is highly relevant. The
proposed rule was deficient in failing to
account for all of these factors.

81 Cryolite recovery from spent primary
aluminum potliners {s a possible example of this
last situation.
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We believe that the exclusion should
apply only when residues from primary
processes are returned in unreclaimed
form to the original process where they
are then reclaimed. This is the only
situation where the Agency can say a
priori that secondary materials
reclaimed in primary processes are not
wastes,

The by-products and sludges that are
the residue from primary production
processes thus can potentially be solid
wastes when they are reclaimed in other
primary (or secondary) processes. They
are wastes if they overaccumulate
before being reclaimed, and they are
wastes if they are listed in §§ 261.31 and
261.32. In determining whether to list
certain sludges and by-products as
hazardous wastes, we intend to take
into account whether they should be
considered to be wastes when
reclaimed. If materials are reclaimed in
primary processes (such as primary
smelting operations), we will evaluate
how frequently the material is recycled
on an industry-wide basis, whether the
material is replacing a raw material and
the degree to which it is similar in
composition to the raw material, the
relation of the recovery practice to the
principal activity of the facility, and
whether the secondary material is
managed in a way designed to minimize
loss—all of which show that the
material is handled as a commodity.

As stated in the previous section,
hazardous secondary materials returned
in which they were generated are not
excluded from being wastes. The
materials are not substituting for raw
materials normally used, and the
operations themselves—using as they
often do spent materials as a principal
feed—are reclamation processes, not
ordinary production operations. Thus,
return of a residue to this type of
process is not the same as a continuous
production operation.

The final regulations thus provide that
the following secondary materials are
wastes when reclaimed by either
primary or secondary reclamation
operations, unless the materials are
returned to the primary smelting process
from which they were generated without
first being reclaimed:

(1) Sludges and by-products that are
listed in §§ 261.31 and 261.32

(2) All hazardous spent malerials;

(3) All hazardous scrap metal.

In addition,

(4) Any secondary material is a waste
if overaccumulated.

c. Examples. The following examples
illustrate these principles:

¢ Primary smelter A generates a listed
emission control dust that it sends to
primary smelter B for metals recovery.

The dust is a solid and hazardous
waste because it is a listed sludge being
reclaimed. - '

* Primary smelter B generates a listed
emission control dust that it reclaims
itself in an as-is condition in its own
smelting furnace.

The dust is not a solid waste because
it is being reclaimed as part of a closed-
loop recycling process, and has not been
reclaimed before reintroduction to that
process. .

¢ Primary aluminum smelter A
generates spent potliners from which it
recovers fluoride for use in its own
process.

The potliners, a spent material, are a
solid waste.?2 They are not returned to
the smelting process for recovery, but to
a different unit operation. In addition, .
fluoride recovery is an ancillary activity,
far removed from the production of
aluminum, the principal activity of the
primary aluminum facility. (In fact, this
operation is probably best viewed as
hazardous waste treatment because the
main purpose of the operation is to treat
the cyanide in the potliners, not to
recover fluoride. See 49 FR 8748 (March
8, 1984).)

¢ Solvent reclaimer S generates
hazardous still bottoms from its
distillation operation and mixes these
still bottoms on-site with virgin oil. S
then sends the mixture to a fuel
Processor.

The still bottoms are solid wastes
because they are used to produce a fuel.
The fact that this operation occurs at a
single site is irrelevant. The mixture of
still bottoms and oil remains subject to
regulation as a hazardous waste as well.

1. Secondary Materials Specifically
Excluded From the Definition of Solid
Waste

1. § 261.4{a)(6): Black Liquor
Reclaimed and Reused in The Kraft
Paper Process. Pulpmaking processes in
the paper industry use chemicals to
digest wood chips, and the spent
chemicals are recovered from the
digester, reclaimed by burning in a
recovery furnace, and then reused in the
digester in approximately their original
form. “Black liquor” is the name given to
the spent chemicals, which are caustic
and sometime corrosive. Recovery and
reuse of black liquor can occur at a
single paper mill, and also can involve a
second paper mill which reclaims black
liquor for its own use or for reuse by the

32This wasle is currently exempt from regulation
as a result of EPA's interprelalion of Section
3001(b){3) of RCRA.

generating mill. All Kraft paper mills
reclaim their black liquor (or have the
black liquor reclaimed), and little is ever
discarded. The Kraft process itself is not
economically viable without recovering
the black liquor. Black liquor is
customarily stored in tanks before being
reclaimed, but also is stored in surface
impoundments. (The paper industry
estimates that one-third of the
approximately 125 domestic Kraft mills
have black liquor impoundments.)

The Agency has tentatively
determined that black liquor, on a
generic basis, meets the standards for a
closed-loop variance (see section IL.J.2.
b. of Part 3 of the preamble below) and
so is not a solid waste when recycled in
this way. (We also indicated in the
proposed regulation that black liquor
recovery was a closed-loop type of
operation. 48 FR 14489.) At least where
black liquor is stored in tanks rather
than in surface impoundments, black
liquor reclamation is integrally tied to
the Kraft paper production process,
whether it occurs at a single or different
plant. All Kraft mills practice black
liquor recovery. and the recovery is
economically essential to the process.
An end use for black liquor is readily
availahle, The whole gperation ia
essentially an on-going process, with
chemicals being used, recovered, and
returned in their original form to the
same process in which they were
generated, or to an analogous process at
a different facility. Because this
operation appears to occur for all black
liquor generated, we have determined
that black liquor is not a solid waste
when recycled in this way.

The Agency, however, is continuing to
investigate the degree of recycling that
occurs when black liquor is stored in
surface impoundments. Although some
(and perhaps most) of the black liquor
stored in impoundments is recycled in a
closed-loop manner, there are some
reasons to question whether this is
invariably the case. These reasons are:

e Black liquor may remain in
impoundments without being recycled
for long periods of time because of: (a)
Inadequate capacity of the black liquor
recovery furnace; (b) the lack of a
nearby facility to sell or trade the black
liquor; and (c) difficulties in pumping the
black liquor from an impoundment due
to contamination, dilution, or
coagulation of the black liquor with
impoundment bottom solids, wood
chips, or rain.

¢ Many black liquor impoundments
are unlined, and so may leak.

¢ Black liquor impoundments are
often built to accommodate excess black
liquor caused by process upset
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conditions such as loss of a set of black
liquor evaporators or loss of a recovery
furnace. When this occurs, the black
liquor in the impoundment is
accumulated in excess of what can be
accommodated at the facility and so
may not be recycled, or not be recycled
for a long time.

In light of these uncertainties, the
Agency is investigating further whether
black liquor stored in an impoundment
before recycling in the Kraft process is a
waste. In addition, we note that black
liquor that is disposed of and not
recycled is a waste, and if hazardous, a
hazardous waste. This includes black
liquor that leaks, leaches, or overflows
from an impoundment and is not
recycled. Furthermore, the final rule
states that black liquor stored before
recycling remains subject to the rules on
speculative accumulation. Thus, paper
mills accumulating black liquor must
- show that they are recycling 75% of the
amount on hand at the beginning of a
one-year period.

In summary, today's final rule states
that:

» Black liquor accumulating before
recycle to the Kraft paper process is not
a Subtitle C solid waste. At least for the
present time, this exclusion includes
black liquor that is stored in a surface
impoundment before recycling. The
person accumulating must show that the
black liquor is not being accumulated
speculatively, or the black liquor will be
considered to be a waste;

Black liquor that is recycled in some
other manner could be a waste and
black liquor that is disposed of is a
waste.

2. § 261.4(a)(7): Spent Sulfuric Acid
Used to Produce Virgin Sulfuric Acid.
Spent sulfuric acid is frequently used as
a feedstock in the production of virgin
sulfuric acid. It is normally reintroduced
into the original sulfuric acid production
process where sulfur values are
recovered and absorbed into existing
sulfuric acid. 45 FR 14487 n.30. Under the
proposal, spent sulfuric acid recycled in
this way was not considered to be a
solid waste because it was used as an
ingredient, used in a primary process,
and was burned in an industrial furnage.
Seec 48 FR 14483, 14467 n.30, 14488 n.31.

As discussed earlier (see Section E,
above), some commenters questioned
the regulatory status of spent materials
that are reclaimed and then used as
feedstocks. We indicated that normally
the spent material would be considered
to be a solid waste until it was
reclaimed. However, we agree that our
discussion of spent sulfuric acid at
proposal (in footnote 30) created some
confusion,

To eliminate any confusion, we are
promulgating a specific exclusion stating
that spent sulfuric acid recycled in this
way is not a solid waste. As we
explained at proposal, the spent sulfuric
acid recycling process more closely
resembles a manufacturing operation
than a reclamation process. In addition,
the operation is well established, and
accounts for approximately 9% (in 1982)
of the roughly 33 million tons of sulfuric
acid produced anruslly. At least one
state (California) has indicated by
statute that spent sulfuric acid returned
to the sulfuric acid production process is
not a solid waste. EPA is therefore
declaring explicitly that spent sulfuric
acid returned to a sulfuric acid
production process is not a solid waste.
The acid is a hazardous waste if
disposed (assuming it is corrosive or
exhibits other hazardous waste
characteristics), and could be a
hazardous waste if recycled in some
other manner (such as burning for
energy recovery).

J. § 261.2(f): Burden of Proof in
Enforcement Actions

EPA proposed that if respondents in
enforcement actions raised a claim that
a particular secondary material was not
a solid waste (or was conditionally
exempt from regulation) because it was
recycled in a particular manner then
they had the burden of proof to show
that they were indeed recycling in that
way. (Proposed § 261.2(d) and 48 FR
14492.) We are adopting this pravision in
the final regulation.

As discussed earlier in Section F,
RCRA creates a broad remedial scheme
to ensure that hazardous wastes are
managed safely from cradle-to-grave.
The regulatory framework envisaged for
this problem extends to hazardous
wastes being recycled. and normally
includes any hazardous secondary
material that is being recycled or that is
accumulated with expectation of
recycling.

Certain exceptions to this remedial
scheme to exist. We think it appropriate,
and the rule states explicitly, that the
burden of proof (in the sense of both the
burden of producing evidence and the
burden of persuasion) is on the persons
claiming that their hazardous secondary
material is not a waste because it is
within the terms of any of these
exceptions. This provision, thus, restates
the legal principle that parties claiming
the benefits of an exception to a broad
remedial statutory or regulatory scheme
have the burden of proof to show that
they fit the terms of the exception. See,
e.g. SEC v. Ralston Purina Co., 348 U.S.
119, 126 (1953) (exception to Securities
Act registration requirements); U.S. v.
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First City National Bank of Houston, 388
U.S. 361, 386 (1967) (exception to merger
provisions of Clayton Act): Arnald v.
Ben Knowsky, Inc., 361 U.S. 388, 393
(1960) (exception to Fair Labor
Standards Act for retail sales);
Weyerhauser, Inc. v. Costle, 590 F.2d
1011, 1040 (D.C. Cir. 1978) (burden of
proof is on applicant for Agency-created
fundamentally different factors
variance).

Viewed another way, the regulations
presume that hazardous secondary
materials stored before recycling are
hazardous wastes. The person
accumulating can prove, hc wever, that
the materials are not wastes (ue to the
manner of recycling (inclucing the
amount of material being recycled).
These facts are within the special
knowledge of the person accumulating
the material. Presumptions of this type
have been upheld consistently when
they further interpret a remedial
stalutory purpose, guard against harm to
public health and safety, and where the
facts to rebut the inference are
particularly within the knowledge of the
other party. See Beth Israel Hospital v,
NLRB, 437 U.S. 482, 493, 502 (1978); U.S.
v. General Motors Corp., 561 F.2d 923,
924 (D.C. Cir. 1977) (Leventhal J.
dissenting in part).

Furthermore, this type of claim is an
affirmative defense, for which it is
appropriate that the person asserting the
defense have the burden of proof. In
addition, the facts underlying the
recycling defense would be peculiarly
within the knowledge of the party
asserting the defense, a situation as
noted above where it is appropriate for
that party to have the burden of proving
the issue. We thus disagree with those
commenters claiming that the Agency
lacked authority, or was ill-advised, to
allocate a burden of proof in this
regulation. Indeed, the Agency has
allocated burdens of proof to
respondents in other regulations that
create an affirmative defense or an
exception to a generally applicable
principle. See § 122.42(n)(4) (permittee
has burden of proof to establish the
affirmative defense of upset); § 124.5
(National Pollutant Discharge
Elimination System permit applicant has
burden of persuasion that a permit
authorizing a discharge of pollutants
should be issued). This allocation of the
burden of proof was affirmed in
American Petroleum Institute v. EPA,
661 F.2d 340, 352, 354 (5th Cir. 1981).

There is no formal recordkeeping
requirement in the regulation. However,
persons must keep whatever records or
other means of substantiating their
claims that they are not managing a
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solid waste because of the way the
material is to be recycled.* They also
must show that they are not
overaccumulating their secondary
materials. See Section F.3. above. In
addition, owners or operators of
facilities claiming that they are engaged
in recycling must show that they have
the necessary equipment to dp so.

Part III: Standards for Managing
Hazardous Wastes That are Recycled

I An Overview of the Final Regulations

Section 261.8 of the final regulation
contains the regulatory requirements for
hazardous wastes that are recycled. The
final rule contains many of the
provisions that were proposed, but also
eliminates all but one of the proposed
conditional exemptions. The other major
change from the proposal is that we are
adopting standards and procedures for
certain variances.

A. Qutline of the Final Regulations

As in the proposal {and as under
current regulations), hazardous wastes
to be recycled—called “recyclable
materials” in the regulation—are
ordinarily subject to regulation under
Parts 262 and 263 of the regulations
{when generated and transported) and
to the storage facility requirements in
Parts 264 and 265 {(when stored before
recycling). We usually do not regulate
the recycling process itself, except when
the recycling is analogous to land
disposal or incineration. (See 45 FR
33092-093 (May 18, 1580); see also H.R.
Rep. 98-198, supra, at 48 indicating that
uses constituting disposal and burning
for energy recovery are to be regulated.)
In addition, certain recyclable materials
and certain types of recycling are
subject to regulatory standards that are
not completely identical to those
contained in Parts 262 through 265 and
Parts 270 and 124, The regulatory
standards for these types of recycling
activities are contained in various
subparts of Part 266. Section 261.6(a)(2)
serves ag a cross reference, listing those
recyclable materials and recycling
activities subject to special standards.
We are adopting Part 266 standards for
the following recycling activities or
recyclable materials: -

»_-uses constituting disposal;

¢ burning for energy recovery in
boilers and industrial furnaces and

3 Absence of documentalion not only would
make it difficult or impossible for a respondent to
carry its burden of proof, but also would itself be
evidence thal the claimed recycling is a sham. See
Seclion IL.H.1.c. above '

using recyclable materials to produce a
fuel;

» recyclable material from which
precious metal are to be recovered;

¢ spent lead-acid batteries being
reclaimed.
Used oil that is to be recycled will
eventually be regulated under Part 266
but presently is exempt from regulation
during the time it takes to develop
standards consistent with the
requirements of the Used Oil Recycling
Act and the HSWA (see 48 FR 14496).

We also are exempting permanently
two types of recyclable materials—
industrial ethyl alcohol to be reclaimed,
and used batteries or cells returned to a
battery manufacturer for regeneration—
from all Subtitle C regulation. These
exemptions are found in § 261.6(a)(3).

Scrap metal (that is hazardous) and
that is to be recycled is also exempt for
the present time while the Agency
investigates further whether there is a
need for regulation and what an
appropriate regulatory regime might be
if regulation is necessary.

Finally, we have added variances
from § 261.8 or Part 288 (as well as
§ 261.2) for certain types of recyclable
materials and recycling activities. These
variances—to be implemented at the
Regional or State level—can result in
increased regulation, or (for materials
determined not to be solid wastes) no
regulation. Standards for granting or
denying variances are found in § §260.31
and 260.32 (variance from being a solid
waste), and 260.40 (additional regulation
of generators or storage facilities).
Procedures for implementing these
variances are found in new §§ 260.33
and 260.41.

B. Elimination of Conditional
Exemptions

EPA proposed that four types of .
reclamation activities be conditionally
exempt from regulation: (1) A single
person reclaiming his own hazardous
wastes; (2) a single person reclaming
another's hazardous wastes for his own
use; (3) batch tolling reclamation
arrangements; and (4) precious metal
reclamation. With the exception of
precious metal reclamation, we are not
adopting these exemptions in the final
rule. (We are also soliciting comment as
to whether batch tolling reclamation
procedures should be eligible for a
variance.) As stated in Part I of the
preamble, we have concluded that there
is danger of substantial harm from leaks
and spills if these activities are not
regulated. We are supported in this
conclusion by comments of states,

hazardous waste management
organizations, environmental groups,
and the Congressional Office of
Technology Assessment.

We have alse concluded that all of the
Part 264/265 standards should apply to
those recycling situations that are not
conditionally exempt. We considered
whether it was possible to develop
tailored standards for these facilities,
leaving out those regulatory standards
which guard solely against the risk of
overaccumulation (a risk unlikely to be
present; see 48 FR 14477) and retaining
those standards which guard against
risk of spills or leaks.

This type of tailoring proved
impossible. Design and containment
standards for containers, tanks, and
piles are necessary to protect against
leaks and spills, and were indeed
devised largely to prevent these risks.
Closure and financial responsibility
requirements, which do guard against
overaccumulation, also provide
protection should leaks or spills occur.
Thus, facility owners and operators
must ensure that contamination that has
occurred during operation of the facility,
such as by spills or leaks, will be
controlled, minimized, or elinimated so
that post-closure escape of
contaminants will not occur. See
§ 264.111, 264.112(a)(3), and 264.114. The
financial responsibility provisions
ensure that funds will be available to
carry out closure responsibilities,
including those just mentioned.
Contingency and emergency procedures
are also needed to respond to short-term
spills or fires, as are réquirements for
preparedness and prevention. The
tracking requirements of the manifest
gystem are needed if the whole
regulatory system is to be enforceable
and implementable (most state
commenters were emphatic on this
point; many industry commenters
likewise favored use of a manifest).
Transportation standards are chiefly
designed to protect against risks from
spills, and to ensure proper tracking, as
are the Part 262 generator standards.
We consequently cannot justify tailored
regulations for these types of operations.

C. Summary

Tables 9 and 10 compare the various
provisions of the current, proposed, and
final regulations. Table 11 provides a
flow chart which identifies the various
requirements for the different recycling
activities and materials.
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smus for (d) and and (c). lead-acid sDu‘bpm Su purning; buming | buming ls
{ (o). batteries being . a. “u$
hazardous wastes. reclaimed. h t '“?VL
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hazardous westes, ards and they store spent
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ceriain recyclable hazardous
materials, waste
Conditional §261.8 (b) | Eliminated
exemptions for @), | excopt | TABLE 10. COMPARISON OF THE REGULATORY | . = o™ |l magitsts e
certain rocyclable for REQUIREMENTS BETWEEN THE PROPOSED teclaiming own exompL Parts 262-265.
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recycling RECYCLING ACTIVITIES scmeona alea's |k Parts 262-265.
(Part wasles for own
200 Activity Proposal Final use. il AT
F). p to | " Parts 262-265.
Ref to §261.8(1)...| §261.8 (a) Usa constituting Rogulate as land | Regulate as land z;:.&m
tailored @. disposal. disposal (waste- | dI ] agreements.
management derived products exempt waste- e d do ;
standards lor placed an the dsrived products to recover oxempt (Part
recyclable land were not tor the time procious motals. 268, Subpart F)
materials. defined a3 sotid |  beng. Spont lead-acld | Regulate when Regulate when
Stand de for usas §261.8 (o) ..| Part 268 wastes). batteries being battery battery h
constituting Subpan reciaimed. the reclaimers’ the recla:
disposal, C. site. site (Part 266,
Subpan G).
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Table J2: Decision Tree Which Identifies the
various Regulatory Requirements for the Different
Recycling Activities and Materials

Hazardous Secondary
Materials/Recyclable
Materials

4

Is recyclable material Yes

exempt under 40 CFR
261.4(b) or 261.6(a)(4)

L

Is recyclable material| Yes

stituting disposal

\L No

Is recyclable material Yes

to produce a fuel

WV No

Is recyclable material

accumulated speculatively |----

be

Is recyclable material |Yes
reclaimed —-——>

BILLING CODE 8560-50-C

used in a manner con- |==———=——=

used as a fuel or used |—-==ww==

Material is not

--------------- >| subject to hazardous

waste control

Regulated undar

_________________ > Subpart C aof

Part 266

Regulated under

....... “=ee==e===)> Subpart D af

Part 266

Yes Regulated .under
----------------- > §§261l.6(b)"and (c)

Are precious |Yes Regulated under
metals -===> Subpart F of
reclaimed Part 266

No

4

Are spent-lead |Yes Regulated under
acid batteries |-=---> Subpart G of

reclaimed Part 266
------------- > Regulate under
(All other §8§261.6(b) and (c)
reclamation)
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Il. Discussion of Specific Provisions of
the Regulation

A. Section 261.6(a)(1): Recyclable
Materials

To avoid conceivable stigmatization,
EPA proposed that hazardous wastes
that are to be recycled be called
“regulated recyclable materials.” Most
comments favored this approach, and
we are adopting it in the final rule,
choosing the less cumbersome name
"recyclable material.” As stated in the
proposal, however, all Section 7004(b)
announcements and notices regarding
permits for facilities managing these
materials must still refer to hazardous
waste, See 48 FR at 14493/3.

B. Section 261.6(a)(2)(i) and Part 266
Subpart C: Recyclable Materials Used in
a Manner Constituting Disposal

1. The Proposal Rule. EPA proposed
that hazardous wastes used in a8 manner
that constitutes disposal be regulated
under the Part 264 and 285 regulations
applicable to land treatment or landfill
disposal. Storage and transportation
occurring before the actual recycling
also were to be fully regulated. Sce 48
FR 14496-497. Only materials placed
directly on the land in an “as-is"
condition or placed on the land after
simple mixing were defined as wastes,
however, and so were subject to these
requirements. Most commenters
indicated that the land treatment and
landfill regulations were inappropriate
for this type of recycling because those
regulations contemplate existence of a
facility whereas use constituting
disposal recycling activities occur in a
variety of situation-specific contexts
which may be dissimilar. Certain of the
land disposal regulations, they argued—
such as closure or post-closure care or
liner installation requirements—would
be very impractical to apply to a
recycling situation where a hazardous
sludge was used as road-base material
on a strelch of highway. Other facility
standards, they claimed, such as plant
security, or preparedness and
prevention, normally don't apply to this
kind of recycling,

2. The Final Rule. The Agency has
decided to promulgate the regulatory
scheme essentially as proposed. The
changes from the proposal, explained in
3. below, have to do with a clearer
explanation of what type of chemical
changes to a waste-derived product
result in deferral of regulation. Under
the final rule, hazardous wastes placed
on the land in the form generated, or
after simple mixing that doesn't
significantly alter the waste's chemical
character, are subject to regulation
under the Part 264 and 265 permit

requirements for landfill or land
treatment facilities. The Agency indeed
has.indicated as long ago as the
preamble to the May, 1980 interim status
standards that these regulations would
apply to hazardous wastes placed on the
land, whether or not recycling is a
purpose of the activity. See 45 FR 33205~
206 (any benefit, such as providing crop
nutrients, from placing hazardous
wastes on the land is incidential, and
the practice is to be regulated as land
treatment); see also 48 FR 14484/3 (April
4, 1984) (direct application of hazardous
waste to land as fertilizer is land
treatment, citing the Background
Document for the July 26, 1982 land
disposal permitting standards).

It may be, as commenters state, that
the Agency ultimately can develop a
more tailored regulatory system for
wastes recycled to the land. We are not
able to do so at the present time. See
Sections I1.C.1. and 2. of Part II of the
preamble. Since the Agency is
implementing a statute designed to
control hazardous wastes placed on the
land, it is inappropriate to defer
regulating this practice any longer. The
Agency therefore does not intend to
delay regulating this practice while a
different regulatory acheme is developed
and debated. If wastes are safe to put on’
the ground, the delisting mechanism
provides some means of demonstrating
that the practice can occur without
regulation. (See § 260.22 which applies
to listed wastes; wastes exhibiting a
characteristic of hazardous waate could
not be placed on the land without
complying with applicable Part 264 or
265 standards.)

We note that the HSWA includes a
prohibition banning use of hazardous
waste (except wastes exhibiting the
characteristic of ignitability) mixed with
waste oil, used oil, or other materials for
dust suppression or for road treatment.
See RCRA amended Section 3004(1). We
are adding this prohibition to the
hazardous waste regulations in another
rulemaking codifying provisions of the
HSWA.

3. Exemption For Hazardous Waste-
Derived Products. As we indicated in
Part II of the preamble, we are deferring
regulation of hazardous waste-derived
products that are placed on the land. We

" are deferring action because waste-

derived products may present less
potential risk than wastes placed
directly on the land without significant
chemical change, due to the chemical

% Delistinge do not apply on a site-specific basls,
howevor. The petitioner must demonsirate that the
wasle will not cause tlal harm lo h
health and tho environment if left unregulated in
any reasonably-occurring management selting.
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alteration and dilution of toxic
constituents that can occur in the course
of the process. Use of hazardous waste-
derived commercial products on the
land also is more clearly a recycling
aclivity than direct waste application %,
and this use thus is a better candidate
for separate regulatory standards. In
any case, the Agency wishes to obtain
public comments on this igsue in the
context of a specific proposal.®®

The final rule thus states that
products that contain hazardous wastes,
which wastes have undergone a
chemical reaction so as to become
inseparable by physical means, are not
presently subject to RCRA Subtitle C
regulation when they are used in a
manner constituting disposal. We think
the phrase ‘have undergone a chemical
reaction so as to become inseparable by
physical means’ expresses our intention
better than the language used at
proposal, namely ‘without essential
change to their identity or after simple
mixing'. The waste-derived products for
which we are deferring regulation are
those where the hazardous wastes have
undergone chemical bonding, so that
they are chemically transformed. The
waste-derived products for which we
are not deferring regulation are those
where the waste is mixed but not
chemically reacted. (An exception is for
commercial hazardous waste-derived
fertilizers which would not have to
undergo chemical bonding to be
exempt.) The language used in the final
regulation is drawn from 40 CFR § 116.3
(definition of “mixture”) but expresses a
familiar physical concept. See
Condensed Chemical Dictionary, 10th
ed., Van Nostrand Reinhold Co. (1981).

Examples of hazardous waste-derived
products in which contained wastes
have undergone chemical bonding, and
so are deferred from regulation, are
waste-derived cement and asphalt. In
these processes, the constituents
polymerize and so are essentially
inseparable by physical means.®” They

~

% The Agency waw not considering waste-derived
products In its 1980 preamble statement quoted
earlier.

3 We note, however, that the wastes must
contribute to the effectiveness of the waste-derived
product for the Agency to regard the waste as being
recycled. For example, a waste used in a fertilizer
would have to contain nutrients or micronulrients; a
waste used in cement would have to have
pozzolanic properties. If a waste does nol contribute
to the product, we consider the waste 1o be
disposed of.

37Technicully, not every constiluent introduced to

torusphaltb hemically bonded to
the polymer. Some constiluents become trapped in
the polymer rather than chemically bound. B
cernent and asphalt are nol viewed as chemical
mixtures and are commercial products, the Agency
intends to deler regulation of hazardous waates-
derived cement and asphali at this time.
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are not in solution or otherwise mixed.
On the other hand, wastes applied to the
land after drying or dewatering remain
subject to regulation. Hazardous wastes
that are mixed with used oil are another
example of wastes that are mixed, not
chemically reacted. See 48 FR 14496/1.
They therefore are subject to regulation
under the landfill or land treatment
facility standards if applied to the land.

The final rule also states that a waste-
derived material must be a commercial
product before it is exempt from
regulation under this provision. A
commercial product is one marketed for
general use, not just the use of the waste
generator or user. If a generator were to
add a waste to other material so that the
waste is chemically reacted and then
were to apply the waste-derived product
to its own land without also selling the
product, the land application would
remain regulated under today’s rule
because it does not involve a
commercial product. (This answer
assumes the waste remains hazardous
after the chemical change.)*®

The Agency recognizes that the
distinctions between wastes subject to
regulation when placed on the land and
hazardous waste-derived products for
which regulation is deferred are not
ideal. A better scheme is the one we
ultimately envision, where all of these
wastes are potentially subject to
regulation and (at least for waste-
derived products) a mean exists for the
producer or user of the product to
demonstrate that the product is safe to
use in a situation-specific context. This
scheme requires further development
and proposal before it can be
implemented. In the interim, we are
regulating those practices most closely
resembling land disposal.

4. Exemption for Commercial
Hazardous Waste-Derived Fertilizers.
The Agency indicated at proposal that

" many waste-derived fertilizers were not
covered by the proposed rule. 48 FR
14485/1, Commenters pointed out that
the mixing involved in producing mixed
waste-derived fertilizers does not
ordinarily change the chemical
character of the wastes contained in the
product, and asked for further
clarification of the rule as it applies to
waste-derived fertilizers.

We do not intend to regulate
commercial waste-derived ferlilizers at
this time because we need to study
further the possible hazards associated
with their use. We are therefore
indicating in the final rule that

* For this reason, slabilized waste that are
applied to the land are nol covered by this provision
because stabilized wasies are nol commercial
products. To the same effect, see 48 FR al 14485/1.

commercial waste-derived fertilizers are
not subject to regulation at this time.
(We also note that the normal
application of such fertilizer does not
appear to constitute a release under the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA). See CERCLA Section
101(22)(D) and S.Rep. No. 96-848, 96th
Cong. 2d Sess. 46.) By ‘commercial
fertilizers’, we mean fertilizers produced
for the general public’s use and nat for
the exclusive use of the generator. When
a hazardous waste generator applies its
waste, mixed or not, solely to its own
land as a fertilizer, we believe that
disposal is a major purpose of the
practice, and that the land disposal rules
should apply. See 45 FR 33205-206.

5. Regulation of The Transport and
Storage of Hazardous Waste Before
Processing of Waste-Derived Products
To Be Placed On The Land. The final
rule also regulates immediately all
transport and storage of these wastes
before the time they are actually
processed into waste-derived products
to be placed on the land. Likewise, if
wastes are placed on the land in the
form generated or after simple mixing,
they are subject to regulation when
stored or transported before being
placed on the land. For purposes of
transportation and storage, therefore,
these wastes are regulated like all other
hazardous wastes prior to land disposal.
The Agency believes that these wastes
can pose the same hazards when stored
and transported as other wastes
awaiting land disposal, and
consequenily that comparable
regulation is called for. There have
indeed been a number of damage
incidents associated with both transport
and storage of hazardous wastes prior
to processing to produce waste-derived
products to be placed on the land,
confirming that regulation is necessary.
(See Appendix A, Damage Incidents.)

6. Example. The following example
illustrates how these provisions will
operate:

® Generator G generates a hazardous
sludge that can be used as an ingredient
in fertilizer. G stores the waste in a pile
for 30 days and then ships it by truck to
a fertilizer-producting plant (F), who
stores it in a pile and later blends it with
other materials and sells the resulting
product as a commercial fertilizer. The
fertilizer eventually is sold and applied
to the land.

G is a generator subject to Part 262
standards, and its storage pile requires a
Part 264 permit or must meet interim
status standards (waste piles are not
covered by the 90-day accumulation
exception in § 262.34). The transporter

must comply with Part 263. F, the
fertilizer producer, must obtain a storage
permit for its waste pile or comply with
interim status requirements. The waste-
derived fertilizer is not presently subject
to regulation because it is sold as a
commercial product.

C. Section 261.6(a)(2)(ii) and Part 266
Subpart D: Recyclable Materials Burned
for Energy Recovery in Boilers and
Industrial Furnaces

We already described (in Section II.
D. of Part 1I of this preamble) that for the
time being, the Agency is leaving in
place the regulatory system contained in
existing § 261.6. We summarize these
existing requirements here:

* Generators sending listed
hazardous wastes (f.e. wastes listed in
§§ 262.31 or 261.32 or blended mixtures
containing these wastes), or hazardous
sludges to fuel processors or burners are
subject to Part 262. Generators who
store these same wastes before burning
for energy recovery must comply with
the Part 264 or Part 265 storage
standards or with § 262.34. Generators
storing non-sludge characteristic wastes
before burning them for energy recovery
are exempt from regulation.

« Transporters taking listed
hazardous wastes and hazardous
sludges, or blended mixtures containing
these wastes, to fuel processors or
burners are subject to Part 263.
Transporters taking unlisted, non-sludge
hazardous wastes directly from
generators to fuel processors or to
burners, or taking hazardous waste-
derived fuels (i.e. fuels which contain
hazardous waste) from fuel processors
to burners, are not subject to regulation
(when they transport such wastes).

» Hazardous waste fuel processors
are subject to full regulation under Part
264/Part 265 when they store listed
wastes and hazardous sludges
(including mixtures containing these
wastes before processing, The fuel they
produce is not subject to regulation.

» Hazardous waste fuel burners are
subject to storage requirements when
they store listed wastes and hazardous
sludges, but not when they store non-
sludge unlisted wastes or hazardous
waste-derived fuels received from fuel
processors who didn't generate the
waste.

* Burning of hazardous wastes for
legitimate energy recovery in boilers or
in industrial furnaces is not presently
subject to regulation.

These rules are temporary only. Our
forthcoming proposed rule on burning
hazardous waste and contaminated
used oil sets forth our contemplated
regulatory regime.
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We also note that the HSWA contains
two provisions relevant to this
discussion. The first prohibits cement
kilns located in cities with populations
greater than 500,000 from burning
hazardous waste fuel unless the kiln
complies with requirements applicable
to hazardous waste incinerators. See
RCRA amended Section 3604(q)(C)(2)(i).
Since the prohibition is imposed by
statute, it applies to o/l hazardous waste
fuels, not just hazardous waste fuels
containing listed wastes and sludges.

The second statutory requirement
involves labelling of hazardous waste
fuels. The new amendments provide that
any person who produces, distributes, or
markets a hazardous waste fuel must
include a warning label in the invoice or
bill of sale stating that the fuel contains
a hazardous waste and listing all
hazardous wastes contained therein,
See RCRA amended Section 3004(r){1).
This requirement again applies to al/

hazardous waste fuels, and so applies to -

fuels containing characteristic spent
materials and by-products, as well as
listed wastes and sludges. Certain
hazardous waste fuels are exempt from
this warning label requirement,
however. These are petroleum coke
containing hazardous waste ingredients
(unless the coke exhibits a hazardous
waste characteristic), and fuels from
petroleum refining containing oil-bearing
hazardous wastes indigenous to refining
(amended Sections 3004(q)(2)(A) and
3004(r) (2) and (3)), respectively.

These requirements are being added
to the hazardous waste regulations by
another rulemaking proceeding which
codifies portions of the HSWA.

D. Section 261.6{a)(2)(iii) and Part 266
Subpan;t E: Recycled Used Oil

This provision is reserved for the
regulations implementing the Used Oil
Recycling Act (UORA) (Section 3014 of
RCRA). This provision requires EPA to
conduct an analysis and evaluate the
effect of regulation on used oil recycling.
EPA presently is conducting studies and
developing regulations that satisfy the
requirements of the UORA. We will
soon propose the first of these
regulations dealing with contaminated
used oil burned for energy recovery, and
will be proposing addmonal regulations
in the future,

E. Section 261.6(a)(2)(iv) and Part 266
Subpart F: Precious Metal Reclamation

1. Retention of The Partial Exemption.
Although EPA has concluded that most
of the proposed conditional exemptions
are unwarranted, we continue to believe
that the exemption for precious metal-
containing wastes being reclaimed for
their precious metal content remains

justified because of the high value of the

. metals being reclaimed. We noted in the

first part of this preamble that a
ecision on how carefully wastes are
stored before reclamation turns largely
on a weighing of how valuable the

" wastes are and the cost of buying virgin

products to replace reclaimed materials.
The-precious metals being reclaimed
from these wastes are at the high end of
the value continuum, ranging from
values of approximately $9.00 per troy
ounce (silver) to $600.00 per troy ounce
(iridium and rhodium).

An examination of how these wastes
are managed confirms that they are
accorded special care due to their value.
Management of these materials
ordinarily is characterized by very
careful handling from point of
generation to point of recovery. Wastes
containing these metals are at least
placed in containers, and are sometimes
neutralized, dried and shipped—with
armed guards—in pouches to the
reclaimer. Reclaimers and generators
often enter into batch tolling
agreements, requiring reclaimers to
return the theoretically reclaimable
amount of metal to the generator. For
this purpose, wastes are typically
agsayed by both the generator and the
reclaimer for precious metal content,
and precautions are taken by the
reclaimer to avoid loss. Wastes are
containerized before reclamation; the
Agency is not aware that open piles or
impoundments are used for storage,
Accumulation time by reclaimers also
tends to be short (less than one month),
because reclaimers often are required to
return the reclaimed metal (or cash) to
the generator within that time. %

The Agency thus believes that the
value of the contained metals,
corrobgdrated by the usual management
practices for these wastes, supports the
partial exemption. At the same time, the
Agency does not believe a complete
exemption is warranted. As pointed out
in the proposal, individual precious
metal operations have caused
environmental harm, and some of the
wastes being reclaimed—such as spent
cyanide solutions—are very hazardous.
In this regard, we note that some
precious metal reclaimers themselves
supported a partial, rather than total
exemption. (See, e.g.,, Comments of
Englehard Industries Division, July 30,
1983.)

The rule consequently states that
wastes to be recycled are exempt from
all but the following requirements:

# A memorandum to the record from the Agency'.s
Effluent Guidelines Division documents these
atalements.

(a) Notification requirements under

*Section 3010

(b) Manifest requirements *

(c) Requirements precluding
overaccumulation; and
. (d) Recordkeeping requirements to
document that wastes are not being
overaccumulated.

Manifest requirements are necessary
to create a paper trail to track wastes

. from the generator to the reclaimer. To

enforce the requirement against
overaccumulation, we are requiring
generators, reclaimers, and intermediary
facilities accumulating the wastes to
keep records showing the volume of
wastes on-hand at the beginning of the
calendar year, the amount of waste
generated or received during the one-
year period, and the amount of waste
remaining at the end of the period.

We are making this portion of the rule
effective immediately because the
regulated community does not need time
to come into compliance. RCRA
amended Section 3010.

2. Definition of Precious Metal. As
used in the final regulation, precious
metal reclamation includes reclamation
operations recovering gold, silver,
platinum, palladium, the platinum group
metals (iridium, osmium, rhodium,
ruthenium) or any combination of these,

- This is essentially the definition used in

the proposal (the proposal omitted the
metal osmium), and is the same
definition used by the Agency in
developing effluent limitation guidelines
for the precious metal reclamation
subcategory (40 CFR Part 421), The only
comments disagreeing with this
definition suggested (without
explanation) that beryllium, germanium,
gallium, and indium also be included.
These metals are not ordinarily
classified as precious, and commodity

* prices for these metals ordinarily are

much lower than for the precious metals
(in some cases, several hundred times
less). The Agency also has little
information on the handling practices
for wastes containing these materials or
whether these wastes would be
hazardous. We therefore are not
expanding the list of precious metals at
this time.

3. Distinguishing Sham Operalions.
We also note that sham recovery
operalions merely claiming to be
engaged in precious metal reclamation
are ot exempt under this provision.
Sham operations not only include those
where no precious metals are present,
but those where precious metals are
present only in trace amounts, or in
amounts too low to be economically
recoverable. The regulations
consequently state that the reclamation
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facility must be recovering economically
significant amounts of precious metals
from each waste for the waste to be
conditionally exempt. For example,
wastes from which small amounts of
silver are recovered by a facility not
ordinarily engaged in precious metal
reclamation would not be exempt from
regulation. Other factors indicating
sham precious metal recycling are lack
of strict accounting by either the
generator or reclaimer of wastes to be
reclaimed, storage (such as in open piles
or impoundments) by either the
generator or reclaimer not designed to
protect wastes from release, payment to
a reclaimer to accept wastes, or absence
of efficient recovery equipment at the
reclaimer’s site, Generators or
reclaimers engaged in this type of sham
recycling without complying with RCRA
regulations are of course managing
hazardous wastes withoul complying
with applicable regulatory standards.

4. Status of Wastes From Precious
Metal Reclamation When Hazardous
Wastes Are Reclaimed. Several
commenters questioned the stalement in
the preamble that wastes from precious
metal reclamation are presumptively
hazardous if the material being
reclaimed is a hazardous waste. This
statement does no more than recite
existing regulations (see § 261.3(c)(2)),
and is justified factually here because
the hazardous portions of the wastes are
not recovered but remain in the process
residue. (Effluent sampling data shows
high toxic metal and cyanide
concentrations in wastewater from
precious metal reclamalion operations
reclaiming electroplating sludges and
relaled wastes.) Commenters presented
no data disputing these conclusions. In
addition, individual precious metal
waste generators and reclaimers have
the option of delisting the wastes from
the reclamation process if they believe
they are not hazardous.

F. Section 281.8(a)(2)(v) and Part 266
Subpart G: Spent Lead-Acid Batteries
Being Reclaimed

« EPA proposed that spent lead-acid
batteries be regulated when stored by
the persons reclaiming them, either a
batltery cracker or a secondary lead
smelter. These spent batteries would not
be regulated, however, when handled by
persons other than reclaimers, such as
retailers, wholesalers or local service
stations, or during transportation. Spent
batteries stored at intermediate
collection centers also would not be
regulated. See 48 FR 14498-499.

Many commenters supported these
regulations, including significant
segments of the lead recycling industry.
Other commenters disagreed that the

risks presented by storage of spent lead-
acid batteries warrant regulation. Still
other commenters, including most of the
commenters from the lead recycling
industry, stated that battery storage by
independent collection centers
presenied greater risks than storage by
reclaimers. They stated that collection
centers tended to store batieries for a
longer time than reclaimers, and
sometimes in larger amounts, and
provided examples of improper handling
by collection centers. There was
consensus, however, that initial
collectors and transporters did not
require regulation.

We have decided to adopt the
proposed regulation without significant
change. Acid spillage from uncracked
batteries can cause significant harm,
and storers have no (or minimal)
incentive to store spent balteries
without acid spillage. We are impressed
that even some lead recycling industry
members accept the need for regulation
of spent battery storage. We also note
that many states regulate various
aspects of spent battery recycling
(including, in many cases, storage by
baltery reclaimers),* confirming a need
for regulation. Damage cases cited in the
April 4 preamble provide further
corroboration.

The Agency is continuing to
investigate whether regulation of
intermediate collection sites is
appropriate. These battery collection
sites are managed, for the most part, by
the same persons who operate scrap
metal collection sites, and scrap melal
and spent batteries are usually
accumulated by these persons at the
same gites. We therefore will address
this issue as part of our study of
hazardous scrap metal storage.

G. Recyclable Materials Exempt from
Regulation

1. Section 261.6(a)(3)(i): Recloimed
Industrial Ethyl Alcohol. Industrial ethyl
alcohol can become contaminated
during use, and may then be returned to
a distillery for redistillation. Spent
industrial alchol exhibits the
characteristic of ignitability,

EPA has decided to exempt industrial

ethyl alchal that is reclaimed from any
RCRA regulation because the entire
reclamation operation already is
regulated by the Bureau of Alcohol,
Tobacco and Firearms from point of
spent ethyl alcohol generation to point

*The States of Pennsylvania, Soulh Carolina,
Texas, Missouri, New York, Californio, Oklahoma.,
Oregon and Indiana regulate various aspects of
spent baltery recycling. See Comments of General
Battery Corporation to Proposed Effluent
Limitations and Standards for Nonferrous Metuls
Manufacturing, August 15, 1983. .

of redistillation. These regulations
require operating permits for individual
industrial ethyl alcohol distilleries and
users. These permits must address
(among other things) ethyl alcohol
storage (including storage of spent ethyl
alcohol), plant security, and
recordkeeping. See 27 CFR 19.156,

. 19.159, 19.166, and 19.271-19.281

(requirements for distillers) and

§§ 211.41-211.50, and 211.91-211.96
(requirements for users). Tracking from
the generator to the distiller likewise is
controlled. Jd. §§ 211.217.-211.219. There
is also incentive to avoid loss of alcohol
because there is tax liability of $10.50
per gallon of spent ethyl alcohol, and
this tax is imposed, and ordinarily not
remitted, in the event of loss. /d.,

§8 19.561-19.563. In light of this
comprehensive cradle-to-grave existing
regulatory system, further RCRA
regulation would be redundant.

2. Section 261.6(a)(3)(ii): Used
Batteries Returned to a Battery
Manufacturer for Regeneration. This
exemption is identical to the one
proposed. See 48 FR 14496/2. (In
response to comment, we also note that
returning an unused battery for
regeneration would not involve waste
management, because the battery would
be a commercial product being recycled.
See § 261.33.) In essence, the practice
involves returning a commercial product
for regeneration, an activity not
ordinarily regulated. All comments on
this issue supported the proposal. (We
note, in response to a comment, that
used battery cells returned to a-
manufacturer for regeneralion also are
covered by this exemption.)

3. § 261.6{a)(3)(iii): Used Oil
Exhibiting a Characteristic of
Hazardous Waste. This temporary
exemption was discussed in Section ILE.
above. .

4. § 2616.(a)(3)(iv): Scrap Metal The
Agency has determined not to regulate
(for the time being) hazardous scrap
metal that is being reclaimed. This is an
interim measure. We are continuing to
study which types of scrap metal may
be hazardous.*! We also are continuing
to study the modes of scrap
management by collection centers and
by end reclaimers, and are also studying
marketing arrangements in the industry.
Other on-going work deals with the
impacls (both environmental and
economic) of possible regulation, the
feasibility of enforcement if regulation
should be necessary. and whether

*' Preliminary resulls of Agency sludies indicate
that most scrap metal is nol hazardous, although
some lypes exhibit EP toxicity.
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tailored regulations can or sheuld Lic
developed for hazardous screp mcta?,

The Agency expects to de‘crmine
from this investigatica wkich types of
scrap metal are hazardcue, whether the
regulation of transportatica and st-rage
is necessary, and what an arpropriste
regulatory regime m'ght be fer these
types of scrap metal thet are hazardaus.
Since we do not yet have answers to
these questions, we are déferring
regulation.

We are not deferring regulation of
non-scrap metal-bearing hazardous
wastes that are reclaimed. The Agency
already has made a determination that
these wastes are hazardous, that
regulation is necessary to protect human
health and the environment, and what

appropriate regulatory standards ghould -

be. Thus, such metui-bearing wastes as
spent batteries, spent marcury, and
spent acids and caustics &2 subject to
§ 261.6 {or Part 266) regulatory
standards under today’s rule.

H. Section 261.6(b) axd (c):

Requirements for Generators,
Transporters, and Stcrage Facilities

1. The Generally Applicable

Stunda-s. Thesz prov'ainns state that
perscns gererating, transporting, or
storing recyclable materials, who are
not explicitly addressed in § 262.5{a),
are subiect to all of tk» azplicable
requirements of Parts 262, 2€3, 264 and
285 of the regulations, as well 25 to
applicabia parmit requiraments. Thus,
hazardous wastes that are to be
reclaimed are ccvered by these
provisions, Hazaerdous wastes that are

* accumulated speculatively also are

covered.*?* Ag nicted, these provisions

2 Ap we nried in the April 4 preamble, persons
who oversnoiruulate wastes #-e svbject (o
regulation as storage farilities when a year alapses
without sutficient turnover of material. (However,
as noted in the rule, nd in Section IL.F.3.b. of Part 2
of the preaible, muterials that are stored in a unit
covered by § 261.4(c) ara not covered by the

lation provisions.) These persons have a
six-month period to come into compliance with
applicuble stornge reguirements or to ship all
asccumulated hazardous wastes to a Subtitle C
facility. 48 FR 14499/2-3. Perscns accumulating
huzardous wateo spaculatively are subject to
immediate regulatlon as generators (if they generate
the tes) or &s st facllities (if they store
anoter persrm’s wastes, if Lthey store their own
wag'es in piles or in impoundments, ot if they atore
their own wagtes In tanks and containers for longer
than 90 days or for less than 80 days without
complying with the provisione ol § 202.34).

will apply to most of the activities that
would have been conditicnally exempt
under tha proposal, as well as to
situatious (such as reclamation by &n
independant reclaimer seling reclaimed
products to the general public) that we
already propused to regulate fully.

The {c:lowing chart compares the
extent of coverage under the May 18,
1980 regulations (40 CFR 261.6(b)) with
today's final regulation for those
recyclable materials not regulated under
the special standards in Part 266—
namely recyclable materials being
reclaimed or accumulated speculatively.
For wastes being reclaimed, the
principal extension of regulation is to
spent materials exhibiting a
characteristic of hazardous waste.
Sludges that are not listed as hazardous
wastes, however, are no longer
regulated when reclaimed. In addition,
unlisted by-products and spent )
materials are now subject to regulation
when accumulated speculatively (Z.e.
without sufficient amounts being shown
to be recycled). Commercial chemical
products listed in 40 CFR § 261.33 are
not subject to regulation when recycled
in any of these ways.

BILLING CODE 6560-50-M
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TABLE 12: Comparison of Regulation Under May 19, 1980 Regulations
and Under Amended §261.6 for Recyclable Materials Not
Subject to Regulation Under Part 266 Standards

Acumulation Without Accumulation

Sufficicent Amounts| Without A Known
Reclamation ‘"Being Recycled Recycling Market

May 19 Final Rule| May 19 Final Rule |May 19 Final Rule

Spent Materials yes yes yes yes yes yes
Listed in
§§5261.31 or 261.32

Spent Materials no yes no yes yes yes
Exhibiting a
Characteristic of
Hazardous Waste

Sludges Listed in |yes yes yes yes yes yes
§§261.31 or 261.32

Sludges Exhibiting |yes no yes yes yes yes
a Characteristic
of Hazardous Waste

By-products Listed |yes yes yes yes yes yes
in §§261.31 or

261.32

By-products Exhibi-|no no no yes yes yes

ting a Character-
istic of Hazardous

Waste
Scrap metal no no no . no yes yes
Commercial Chemli- no no no no no no

cal Products
Listed - in §261.33

Yes - Subject to regulation under Parts 262-265

No - Not subject to regulation

BILLING CODE 6580-50-C
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2. Conforming Amendments to
§§ 261.5, 264.1, and 265.1. EPA proposed
that hazardous wastes that are exempt
from regulation when they are to be
recycled are not included in the small
quantity generator calculation. 48 FR at
14493 n. 38. This proposal was a
conforming amendment to existing
§ 265.1(c), which already embodies this
principle. We are promulgating this
amendment in final form today. Since
there are fewer conditional exemptions
than at proposal, however, fewer
recycled hazardous wastes will be
excluded from the small quantity
generator calculation. As at proposal,
spent lead-acid batteries that are to be
reclaimed are excluded from the small
quantity generator calculation because
they are not subject to regulation in the
hands of the generator.*

The amendments to §§ 264.1 and 265.1
also are conforming, They indicate that
these sections do not apply to activities
that are conditionally exempt or
excluded from regulation, or that are
regulated under a Part 266 standard.
(The Part 266 standard may. of course,
make reference to a Part 264 or 265
standard.)

3. Revision of § 260.10: Definition of
“Designated Facility”. In response to
comment, the Agency also is adopting a
rule relating to manifesting of hazardous
wastes to recycling facilities that
introduce the wastes directly into the
recycling process without prior storage.
These recycling facilities are not
required to obtain atorage permits under
the May 19, 1980 rules (§ 261.6(b); see
also 48 FR at 14498/2 to the same effect),
nor under the rules adopted today. This
is because the Agency does not regulate
the actual process of recycling, but only
generation, transportation, and storage
occurring before actual recycling. 45 FR
33093/1 (May 19, 1980). However,
generators sending hazardous wastes to
these facilities, and transporters
carrying these wastes, are required to
deliver the wastes to "designated
facilities” and to include the name,
address, and EPA identification number
of these facilities on the accompanying
manifest. A “designated facility" is
defined as a facility with a Part 264
permit or operating pursuant to interim
status (§ 260.10).

These rules consequently are in
conflict because recycling facilities that
do not store are not “designated
facilities” (they do not have permits or
interim status), and, under a literal
reading of the present rules, are unable

“Precious metal wastes are to be included when
making the small quantily generaltor calculation
because these wastes are subject to regulation in
the hands of the generator.

to receive wastes for recycling. This
obviously was not the Azency's
intention, Accordingly, the Agency is
amending the definition of designated
facility so that recycling facilities that
do not store before recycling can receive
hazardous wastes.

The amendment states that facilities
regulated under § 261.8(c)(2) of the
regulations are also to be considered
designated facilities. Section 261.6(c)(2),
in turn, states that recycling facilities
that do not store are required to notify
the Agency under Section 3010
(obtaining an identification number in
the process), and to comply with
manifest requirements under §§ 265.71,
265.72, and 265.76.

The Agency stresses that this
amendment is an interim one and is
designed to solve the immediate conflict
between different regulations. We are
not making a final decision that these
facilities require only minimal
regulation..In fact, we are considering
whether these facilities should be
subject to additional requirements to be
implemented through individual permits.

We also stress that very few facilities
recycle wastes without first storing
them. In this regard, we note that tanks
or containers in which some incidental
settling occurs but which are used
primarily for storage are subject to
regulation under the storage facility
permit standards.*This is in keeping
with the policy of the current regulation
that only the actual process of recycling
is to be left unregulated. Examples of
recycling processes that occur without
prior storage are where spent batteries
are introduced directly to a battery
shredding machine without prior
storage, or when spent solvents are
placed in a distillation unit without prior
storage.

I. Variances

EPA is adopting several variance
provisions in the final rule. One of these
provisions results in increased
regulation (and so is a variance from
otherwise applicable standards or
exemptions), while the others result in a
determination that materials recycled in
certain ways are not solid wastes. These
provisions are described below.

1. Case-by-Case Regulation. a. The
Substantive Standard. EPA proposed
that various recycling activities
conditionally exempt from regulation be

“For purposes of this point, piles and
impoundments are rarely considered to be an
integral part of the hazardous waste recycling
process because wastes are not secure from loss,
and becausc recovery from them (if any) is
inefficlent, Piles and impoundments at non-exempt
hazardous wasle recycling facilities consequenily
are subject to regulation, :
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subject to case-by-case regulation if
they accumulated, stored, or burned
hazardous wastes in a manner
insufficient to protect human health and
the environment, to be determined
based on criteria enumerated in the rule.
Proposed § 261.6(g), 48 FR 14510. We
believed this provision necessary in
order to regulate individual unsafe
operations, while maintaining an
otherwise appropriate exemption.

Many comments supported this
provision, but other commenters
objected. They complained that the
Agency was giving with one hand but
taking back with the other, that the
provision vested too much discretion in
the Regional (or authorized State)
Administrator because decision-making
standards were too broad, and that this
type of provision deprived facilities of
needed certainty. (Many of these same
commenters argued that the Agency
should vest Regional Administratora
with authority to grant individual
varianceg, based upon standards far
broader than in the case-by-case
regulatory provision.)

The Agency has determined to adopt
most of the provision as proposed,
except that we are not promulgating a
case-by-case provision for boilers and
industrial furnaces burning hazardous
waste for energy recovery. We note that
the provision has less significance than
at proposal, because it applies only to
wastes utilized for precious metal
reclamation. Applicability at proposal
was to other types of conditionally
exempt operations, which now will be
fully regulated. We believe this type of
provision remains needed in spite of its
reduced applicability, to guard against
mishandling of precious metal-
containing waste. Indeed, we know that
damage incidents have occurred at these
facilities. The case-by-case regulatory
provision also allows the Agency to
control individual facilities without fully
regulating the entire class.

The Agency also does not accept the
argument that the regulatory standard is
too broad. Regional officials must find
that the wastes are not being contained,
or that incempatible wastes are being
stored together. Relevant factors are the
type and quantity of waste accumulated,
the mode and length of accumulation,
and the type of hazard posed by the site.
The Agency not only believes that these
standards are sufficiently clear, but
notes they are modelled on long-
standing provisions in the Agency's
National Pollutant Discharge
Elimination System permit regulations
providing authority for regional officials
to require case-by-case regulation of

652 1985



Federal Register / Vol. 50, No. 3 / Friday, January 4, 1985 / Rules and Regulations

653

facilities holding general permits. (See
48 FR 14494 n.40.)

We have a number of reasons for not
promulgating the case-by-case provision
for boilers and industrial furnaces. Most
important, the Agency already is well on
the way to establishing standards for
these facilities. We will propose to ban
burning of hazardous wastes in non-
industrial boilers, and shortly will
propose permitting standards for
remaining boilers and industrial
furnaces. These standards should either
be effective, or be close to being
effective, by the time an enforcement
action could be brought, decided, and a
permit issued under the case-by-case
provision. Furthermore, the Statement of
Enforcement Policy (see Section 11.D.2.a.
of Part 2 of the preamble) remains in
force and serves as a partial safeguard
against abusive situations until the
permit standards become effective. In
light of these considerations, it does not
seem worth the resources necessary to
implement the case-by-case provision
for boilers and industrial furnaces.

One commenter argued that the
Regional Administrator must show an
“imminent threat to human health and
the environment” before case -by-case
regulation could be invoked. We
disagree. This standard, similar to that
in Section 7003 of RCRA, may be more
stringent than required for issuing a
RCRA permit (see Section 3004). Since
the case-by-case provision amounts to a
determination that an individual facility
requires a RCRA permit (or must comply
with Part 262 accumuiation standards),
the suggested standard is inappropriate.

As a matter of organization, we are
codifying the substantive standards for
case-by-case regulation in § 260.40.
These standards are thus grouped with
other provisions that are individual in
application and effect, such as delistings
and variances. Procedures for case-by-
case proceedings are found in new
§ 260.41.

b. Procedures for Case-by-Case
Determinations. We are adopting the
procedures that we proposed. Upon
deciding that precious metal-containing
waste at a particular location should be
regulated, the Regional Admininstrator
(or authorized state) will issue a notice
to the person storing the waste stating
why the waste is considered to be
improperly contained (for instance,
because contaminated runoff from a pile
of the waste is seeping into soil, surface
water or ground water). If the person is
accumulating the material on-site for
less than 90 days and the material is
being held in tanks or containers, the
notice will require compliance with the
provisions of Subparts A, C, D, and E of
Part 262, (These generators already are

required to comply with subpart B (the
manifest requirements) of Part 262. See
§ 266.70(b)(2).) The notice becomes final
within 30 days, unless the person
accumulating requests a hearing, in
which case a public (non-evidentiary
legislative) hearing will be held. EPA
will provide notice of the hearing to the
public, and allow public participation at
the hearing. The Regional Administrator
will issue a final order after the hearing
stating whether or not compliance with
Part 262, Subpart A, C, D, and E is
required. The order becomes effective 30
days after service of notice of the
decision unless a later date is specified
or unless review the Administrator is
requested. The crder may be appealed
to the Administrator by any person who
participated in the public hearing. The
Administrator may then choose to grant
or deny the appeal. Final Agency action
occurs when a final order is issued and
Agency review procedures are
exhausted. (Cf. § 124.19 where
analogous procedures are used for
appeals from RCRA permiits.) Judicial
review, in our view, should be in a Court
of Appeals since the Agency's decision
and implementing procedures are  *
analogous to those used in issuing a
permit. (See RCRA Section 7008(b),
indicating that review of RCRA permit
issuance decisions are in a Court of
Appeals.)

If the person is storing the material for
longer than 90 days, storing in a pile or
impoundment, or storing off-site, the
notice will require him to apply for a
storage permit within 80 days to six
months of being notified, the precise
date for applying to be specified by the
Region or authorized state.*® Permit
applicants normally have six months to
submit a Part B permit application. (See
40 CFR 270.10(e)(4).) We are providing
the authority to request a shorter time
period because facilities subject to this
provision ordinarily will be causing
actual harm or have the potential to
cause immediate harm. The person can
challenge the determination that he is
storing a hazardous waste through the
permitting process, either in the public
hearing, or in comments filed on the
draft permit, or on the notice of intent to
deny the permit. The fact sheet
accompanying the permit would specify
the reasons for the Agency's
determination. (As noted in the
proposal, these procedures are identical
to those in 40 CFR 124.52 (case-by-case
permitting of facilities otherwise subject

EPA proposed that persons submit permit
applications within 60 days of being notified. We
are giving the Region or state the option of
specifying up to six montha to submit applicationa
to allow room for procedural flexibility.
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to general permit standards under the
Clean Water Act).) -

Several commenters urged that a
separate hearing be afforded before
requiring the facility to submit a storage
permit application. We think the
procedures we have chosen strike a
proper balance between public and
private interests. The Agency’s interest
in having a single proceeding is strong.
EPA will invoke this provision when a
facility is storing wastes in a manner
that is insufficient to protect human
health and the environment. There may
be actual (and certainly threatened)
release of hazardous wastes. It will be
important, in such situations, that the
facility manage the wastes in
compliance with Part 264 standards as
soon as possible. Substantial delay
could result in increased harm or
increased risk of harm. A separate
initiz] proceeding (potentially fo'lowed
by judicial review) to determine whether
the facility should be required to obtain
a permit could well result in lengthy
delay, substantially prejudicing the
public interest.

Furthermore, the facility will be
engaging in conduct—storage of
hazardous waste—that by statute
normally requires a permit. They
probably will be engaging in conduct
which is an abuse of the regulatory
exemption for precious metal-containing
wastes. The government's interest again
is strong that the abuse cease, and that
the normally-mandated statutory
scheme—issuance of a permit—be
implemented without delay. %

Finally, the government has an
administrative interest in avoiding
successive proceedings. As we noted in
adopting § 124.52, “(t)o allow (a
separate hearing before requiring a
permit application) would produce long
delays and a potential for two
consecutive hearings on closely related
issues.” 48 FR 32879 (June 7, 1979).

A facility's-interest in having a
separate hearing is its ability to
challenge the determination that a
storage permit is required before being
required to submit a permit application.
We think the facility’s interest in
avoiding this cost ‘¢ i outweighed by the
public interests outlined above.
Moreover, EPA would allow the
applicant to comment on the
determination throughout the permitting
process. We note also that EPA’s
procedures allow the facility to remain

“The estimated cost of compleling a tank and
container permit application is approximately
$10,000 (assuming 75 drum capacity or 5,000 gallon
capacity). Pope-Reid Associates Inc., Unit Cost
Analysis af Part 264 and Part B Tank and
Caontainers Starage Analysis (Apri}, 1983).
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operating while it applies for a permit. If
the procedure in the rule were
unavailable, the Agency might seek
more draconian relief against a facility
under Section 7003 of RCRA, which
could entail cessation of facility waste
handling operations.

2, Variances from Classification of a
Solid Waste. EPA did not propose any
variance provigions, but did solicit
comments as to whether general or
specific types of variances were
justified. See 48 FR 14499-500. Industry
commenters generally supporied the
idea of variances, but were not specific
about substantive standards for granting
or denying them.

EPA continues to think that variances
for broad classes of recycled wastes are
unwarranted, because the variances-
would too easily become surrogate
permits. Thus, we reject the notion of
granting variances because recycled
wastes are being stored safely.

We do believe, however, that certain
discrete variances are warranted, and
we are adopting these in the rules
promulgated today. There are three such
provisions covering situations where
there can be a question of whether the
material is a waste. A variance, if
granted, would state that the material is
not a waste. We describe below what
these activities are, and the substantive
and procedural standards for granting or
denying a variance.

a. Materials Accumulated Without
Sufficient Amounts of Materials Being
Recycled. As explained earlier (see
Section ILF.3.f of Part Il of the
preamble), this provision was proposed
on April 4, although it was not formally
called a 'variance’, It states that persons
who fail to turn over 75 percent of their
accumulated wastes in a year can
petition the Regional Administrator (or
the state in an authorized state) to
declare that the material is not a waste,
in spite of the failure to recycle 75
percent. The provision now appears in
§ 260.30 (instead of § 261.2 as proposed.
Standards for granting a variance are
contained in § 260.31. They are virtually
the same as those we proposed, except
that variances could continue to be
granted beyond a two-year
eccumulation period, and there are no
conditions precedent on the amount to
be recycled before applying for a
variance.

Procedures for granting or denying
this variance are contained in § 260.33.
These procedures (identical to those for
the other variances) are discusged in
Section 3 below.

b. Materials That Are Reclaimed And
Then Reused Within The Original
Primary Process in Which They Were
Generaled. EPA proposed that materials

that are reclaimed and then reused
within the original production process in
which they were generated are not solid
wastes. As explained in Section ILH.2.
of Part II of the preamble, we have
decided that the proposal was too broad
and we have narrowed the provision to
apply only to materials returned to the
original primary production process
without first being reclaimed.

We nevertheless believe that there
may be some situations where a
material can be reclaimd before being
reused within the original primary
production process and not be a solid
waste. Although the principle is not
invariably true, there can be occasions
when this type of recycling is an adjunct
to the original primary process,
constituting a closed loop. See 48 FR
14488. We thus are allowing for these
gituations by means of a variance.

The standards for granting a variance
are contained in § 260.31(b). The
Regional Administrator (or authorized
state) is to decide whether the
reclamation operation is an essential
part of the primary production process.
The following criteria bear on that
decision:

¢ How economically viable the
production process would be if it were
to use virgin materials alone. The more
significant the cost saving, the more the
situation is like one single production
process. For example, the Kraft paper
process cannot be operated
economically without some recovery
and recycling of black liquor. (See
section L in Part 2 above.)

® The prevalence of the recycling
practice on an industry-wide basis. The
more wide-spread the practice, the more
likely it is to be a production process.

® The extent to which handling of the
material before it is reclaimed is
designed to minimize loss of material.
Materials utilized in production
processes should be stored in a way that
minimizes loss.*" Thus, the more
precsutions that are taken to store a
material before reclaiming it, the more
the situation is like a production
process. Situations where materials are
stored before reclamation in open
unlined piles, unlined impoundments, or
leaking tanks and drums, consequently
are less likely to be granted this
variance.

* The time periods between
generation of the material and its
reclamation, and belween reclamation

“See, for e ple, the many ts Lo this
effect from Indusiry commenters In the racord to
this rulemuking. Sce aleo comments from various
industry commenters gupporting the Agency's rule—
found in § 261.3{a)(2)(iv](D}—lo exempt de minimis
losses of § 281,33 commercial chemicals to process
wastewaler from the mixture rule presumption.

and reuse in the original process. The
longer the elapsed time between each of
these steps, the less likely the operation
is to be viewed as a single process.
(Operations that are cyclical, or require
long accumulation time to be viable,
could still be eligible, however.)

s The location of the reclamation
operation in relation lo the production
process. We are expanding this criterion
beyond the proposal, where we limited
the provision to reclamation operations
conducted at the same plant site. We
are not including this as a condition
precedent to granting of this variance, in
response to comments that closed-loop
recycling situations can extend beyond
a plant boundary. However, the more
physically close the reclamation
operation is to the production process,
the more likely the situation is to be
viewed as closed-loop recycling.

e Whether the reclaimed material is
used for its original purpose when it is
returned to the original primary
production process, and whether it is
returned in substantially its original
form, Operations are most like a closed-
loop operation when the reclaimed
material is returned to the original
production process in substantially its
original form for its original purpose.

» Other factors, as relevent.

The Regional Administrator can rely
on any or all of these criteria, and can
weigh them as he deems appropriate.
We also note that there are a number of
conditions an applicant must meet
before he is eligible for this variance.
First, the material must be returned as
feedstock to the “original primary

production process”. "Original primary

production process™ has the same
meaning as in § 261.2(e)(iii), and is
discussed in Section IL.H.2, of Part II of
the preamble. (In response to comment,
we note that if a plant were to generate
the seme secondary material from
different processes, commingle the
secondary material and reclaim it, and
return the recluimed materials for reuse
in the original processes, the operation
could be eligible for this variance even
though the reclaimed materials have
become commingled. The commingling
does not so alter the nature of the
transaction as to vitiate the underlying
policy of this closed-loop variance.) The
material that is returned also must be
“reused” when returned to the original
process. We mean by this that the
material must contribute directly to the
production process as an ingredient,
reactant, or an alternative feedstock.
Secondary materials returned to a
smelting furnace are an example.
Solvents reclaimed and utilized for
degreasing are not, because the
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reclaimed solvents are not contributing
to the production process. ! Finally, the
reclamation and reuse must both be
conducted by the sarie “person”,
although not necessarily at a single
plant site. (“Person” is defined in

§ 260.10 and in RCRA as including
among others, single corporations and
other legal entities.)

c. Materials That Have Been
Reclaimed But Must Be Reclaimed
Further Before Recovery Is Completed.
The final variance from being a solid
waste is for materials that have been
reclaimed but must be reclaimed further
before recovery is completed. We
indicated in the proposal that
reclamation processes are not
completed until the end-product of the
process is recovered, giving as an
example, recovery of lead from spent
batteries, which can require two
operations—cracking and smelting—to
be complete. 48 FR 14499 n.57. The
material being reclaimed thus remains a
waste until reclamation is finished.

We think this principle is generally
sound, but that there may be some
exceptions where the initial reclamation
step is 8o substantial that the resulting
material is more commodity-like than
waste-like even though no end-product
has been recovered. Possible examples
are processes producing fluxes similar in
composition to virgin ore concentrates.
We consequently are allowing the
Regional Administrator to grant a
variance for materials that have been
reclaimed, not completely recovered, but
after initial reclamation are commodity-
like in spite of having to be reclaimed
further.

The criteria for making this decision
are:

e The degree of processing that the
material has undergone and the degree
of further processing required. The more
substantial the initial processing, the
more likely the resulting material is to
be commodity-like. Conversely, the
more substantial the processing that is
yet to occur, the less likely the initially-
reclaimed material is to be commodity-
like. For example, a spent solvent sent
to an initial reclaimer who settles out
debris and then sends the solvent to be
distilled would not be eligible for this
variance.

¢ The value of the material after it
has been recloimed. Obviously, the
more valuable a material is after initial
processing, the more likely it is to be
commodity-like.

* The degree to which the initially-
recleimed material is like an analogous

“The second example on p, 14488/2 of the
proposal contained an erroneous implication in this
regard.

raw material, If the initially-reclaimed
material can substitute for a virgin
material, for instance as feedstock to a
primary process, it i8 more likely to be
commodity-like.

e The extent to which an end market
for the reclaimed material is
guaranteed. If the applicant can show
that there is an éxisting and guaranteed
end market for the initially-reclaimed
material (for instance, value, traditional
usage or contractual arrangements), the
material is more likely to be commodity-
like.

o The extent to which the reclaimed
material is handled lo minimize loss.
The more carefully a material is
handled, the more it is commodity-like.

o Other relevant factors.

The Regional Administrator (or an
authorized state) may weigh these
factors as she sees fit, and may rely on
any or all of them to reach a decision. In
addition, the varlance applies only to
wastes after they have been initially
reclaimed. Applicable regulatory
requirements for the waste before initial
reclamation are unaffected. The initial
reclaimer will thus be a RCRA storage
facility, and have to obtain a permit to
store the wastes before reclaiming them.
If a variance should be granted,
however, the recovered material is not a
waste and the subsequent reclaimer is
not a RCRA facility.

3. Variance to be Classified as a
Boiler. As discussed in LB. of Part 2 of
the preamble above, EPA also is
adopting a variance provision to allow
the Regional Administrator to classify
certain enclosed flame combustion
devices as boilers even though they do
not otherwise meet the definition of
boiler contained in § 260.10. See
§ 266.32, The Regional Administrator is
to consider how nearly the unit meets
the definition of boiler, considering:

¢ The extent to which the unit has
provisions for recovering and exporting
energy in the form of steam, heated
fluids, or heated gases;

 The extent to which the combustion
chamber and energy recovery equipment
are of integral design;

+ The efficiency of energy recovery,
calculated in terms of the recovered
energy compared with the thermal value
of the fuel;

» The extent to which exported
energy is utilized;

* The extent to which the device is in
common and customary use as a
"boiler” functioning primarily to
produce steam, heated fluids, or heated
gases; and

e Other factors, as appropriate.

4. Procedures for Variances. We are
promulgating a new § 260.33 which
contains procedures for granting or *

denying the four types of variances just
described. In essence, an applicant must
submit a written application to the
appropriate EPA Regional Office {or
authorized state). If a recycling
transaction is conducted in more than
one Region or state (i.e. the generator is
in one region and the recycler is in
another), the application should be
submitted to the region or state in which
the recycling activity occurs. The
application should address the standard
and criteria applicable to the particular
variance, and state generally why grant
of a variance is justified. The Regional
Administrator will consider the
application and will issue a written draft
notice tentatively granting or denying
the variance, and giving reasons for this
action. (In many cases, an inspection
probably is necessary to rule on an
application.) Notification of this
tentative decision will be provided by
newspaper advertisement and radio
broadcast in the area where the
recycling facility is located. The
Regional Administrator will accept
comment on the tentative decision for 30
days, and may also hold a public
hearing upon request or at his
discretion. Any hearings will be
nonadjudicatory. The Regional
Administrator will issue a final decision
after receipt of comments and after the
hearing (if any), and this decision may
not be appealed to the Administrator.

5. Should EPA Adopt a Variance for
Batch Tolling Agreements. EPA
proposed that hazardous wastes
reclaimed pursuant to batch tolling
agreements would be conditionally
exempt from regulation. A batch tolling
agreement is a contract between
generator and reclaimer whereby a
generator retains ownership of the
waste, sends the waste to a reclaimer,
and receives back the reclaimed portion.
The proposal further specified that: (1)
The generator had to send the wastes to
a reclaimer within 180-days of
generation, {2) the wastes had to be
reclaimed and returned within 90 days
of receipt by the reclaimer, and (3] the
reclaimer could not commingle wastes
being reclaimed under a batch tolling
agreement with wastes of another
generator. In addition, the reclaimer had
to be paid according to the amount of
reclaimed material returned to the
generator, and paid more as the amount
of material returned increased (i.e. the
reclaimer would not be paid a flat fee
regardless of the amount of reclaimed
material returned).

As discussed above, EPA is not
finalizing most of the proposed
conditional exemptions because the risk
of damage from spills and leaks
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indicates the! regulation is nocecziiy to
orotect human health snd the
environment. We are soliciting further
commerit, however, as to whether
reclaimers who reciaim pursuant to
batch toiling agreements should be
eligible for & conditional variance. (The
conditions would be that records be
lept to document existence of the type
of batch tulling contracts described
above.)

The aspect of the batch tolling
contract that might create sufficient
incentive to avoid loss is that the
reclaimer be paid more as the amount of
material returned to the generator
increases. EPA can see that under
certain circumstances a reclaimer would
no longer be able to mak= a prafit (or
even recover fully allocated costs) if tao
much waste is lost before reclamation.
However, the point at which this occurs
will vary for each reclaimer, and
potentialiy for each transaction. EPA is
seeking commernt as to the type of
showing necessary {c demonstrate that
the batch tolling coniract would become
unprofitable unless spills and leaks are
avoided. Commenters should acdress ~
the type of econorzic data that would be
presented, and also should address how
this information could be presented in a
form amenable to edminis’rative
resolution. The administrative
proceeding the Agency has in mind is an
individual variance proceeding where
the reclaimer has the burden of showing
that the contract creates sufficient
incentives against losu to obviate the
need for a storage perniit.

The Agency alsc would like
commenters to address whether any
reclaimers would apply for this type of
variance. The Agency's informaticn is
that few reclaimers operate cxclusively
in the batch tolling made (see 48 FR
14495, and n.47), so these recluimers are
likely to require a permit in any event. It
is not worth the resources tc creste an
elaborate administrative mechanism if it
lacks practical significance.

We note finally that any variance for
batch tolling would apply only to the
reclaimer, not to the waste generator.
The tolling contract's provision that
payment increase as the amount of
material returned increases does not
create any additional incentives against
loss for the generator. Commenters
therefore should also address whether a
variance mechanism applying only to
reclaimers would have practical
significance.

Part IV. Licnaoriie, Environmentid, and
Regulatiry Iinpacts

I. Stote Authority

A. Applicability in Authorized States

Under Sectiz:1 3008 o RCRA, EPA
may authcerize quzlified States to
administer and enforce their State
hazardous wcs'e menagement programs
in lieu of EPA cperating the Federal
program in those Statzs. (Sce 40 CFR
Part 271 for the standards and
requirements for authorization.)
Authorization, zither interim or final,
may be grantec to State programs that
regulate the identification, gzrneration,
and transpertaiion of hazurdous wustes
and the operation cf facilities that
manage hazardaus waste.

Today's announcement promulgates
standards for certain hazardous wastes
under the Federal hezardcus weste
management pregram. With come
exceptions nct relevant kere, upon
authorization of the State program, EPA
suspends operclicn within the State of
those parts of the Federal program for
which the Stata is authorized. Therefore,
today's premuization would be
applicable only in those States which
have not beer granted authaorization.

It should be :10ted that 40 CFR 271.9
requires Stutes %o contrel all hazardous
wastes controlled under 40 CFR Part 281
in order for their program to be
considered equivalent to the Federal
program for purpocea of Section 3008.
EPA is indicatng in t:is regulation that
certain types cf recycled hazardous
secondary matezials are not RCRA solid
or hazardous wastes (or, in the case of
materials subject to variance provisions,
need not be wastes). States may choose
to regulate these materials as wastes
pursuant to Stute law; Section 3009 of
RCRA ailows states tc impose siricter
requirements than those in the Federal
program. Such states are considcred
equivalent for purposes of State
authorization. See § 271.1(i).

B. Effect on State Authorization

The rules promulgated under this
rulemaking will niot epply in aulhorized
states until the state either {1) receives
final autharization on the basis of
providing controls for hazardous wastes
that are equivalent to or more stringent
than EPA's or (2] after final
authorization, revises its program to
include controls for hazardous wastes
that are equivalent to, or more stringent
than EPA's. The procedures and
schedule for state adoption of these
regulations is described in 40 CFR
271.21. See 49 FR 21678 (May 22, 1984).

Applying § 271.21(e)(2), states that
have final authorization must revise
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their programs within a year of
promulgation of EPA's ragu)ations if
only regulatory changes are neccssary,
and within two years of promulgation if
statutory changes are necessary. These
deadlines can be extended in
exceptional cases. See 40 CFR
271.21(e)(3).

States that submit official applications
for final authorization less than 12
months after promulgation of these
regulations may be approved without
including standards equivalent to those
promulgated. However, once authorized,
a state must revise its program to
include standards equivalent to or more
stringent than EPA's within the time
period discussed above.

Interim authorization for these
requirements under the Hazardous and
Solid Waste amendments of 1984 is not
allowed. Today's rule ig not a
requirement deriving from the 1984
amendments; thus, under section
3006(g), interim authorization is not
available as a substitute for adopting
equivalent regulations.

Il. Regulatory Impact

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and thus requires a Regulatory
Impact Analysis. Based on our analysis,
we have determined that this rule is not
a major rule because it will not: (1) Have
an affect on the economy of $100 million
or more, (2} significantly increase costs
or piices to industry, or (3) diminish the
ability of U.S.-based enterprises to
compete in domestic or export markets.

This assessment is based on a study
prepared for EPA which evaluated the
cost impact on the regulated community
for the change to the definition of solid
waste and accompanying management
standards. This study *? describes the
changes in regulatory requirements, the
populations affected by the change, and
then summarizes the resulting changes
in costs.

The report first identifies those
secondary materials and recycling
activities which would be subject to
different regulatory requirements,
comparing the existing regulations with
those promulgated today. This analysis
indicated the following:

e Use constituting disposal.—Non-
listed spent materials and non-listed by-
products would be subject to increased
requirements for generators,
trangporters, and storers; all secondary

49 Sea report entitled, “"Cos! and Impact Anslysis
for Final Rule: Change ln the Definition of Solid
Waste and A p g M 8 t Standards
for Wastes Which Are Recycled Industrial
Economics, Inc., December, 1684.
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materials (including § 261.33 commercial
chemical products) would also be
subject to increased requirements for
the actual recycling activity.5°

¢ Use/reuse 3.—All listed wastes and
non-listed sludges would be subject to
decreased requirements for generators,
transporters, and storers.

* Reclamation.—Non-listed spent
materials would be subject to increased
requirements for generators,
\ransporters, and storers; non-listed
sludges would be subject to decreased
requirements for generators,
transporters, and storers; all listed
wastes and non-listed sludges that are
sent {or precious metal reclamation
would also be subject to decreased
requirements for generators,
transporters, and storers.

The report then identified those
industrial categories which are involved
in recycling that will be affected by this
rulemaking. The primary source for this
information was the National Survey of
Hazardous Waste Generalors and
Treatment, Storage, and Disposal
Facilities. This survey included
questions on the various recycling
activities. Resuits were reviewed to
determine where affected activities
were occuring. In some cases, the actual
survey responses were reviewed to
determine the accuracy of these results.
Two other sources were also used to
collect this information. One was the
IRB report on affected populations that
accompanied the proposal to the
definilion of solid waste 32 while the
other source was provided by an
industry trade group who reported on
the recycling activities of their members.

Based on this information, we
determined that:

* Approximately 128 establishments
would have their requirements under the
hazardous waste management
regulations reduced;

* Approximately 87 establishments
that use or reuse secondary materials or
reclaim certain secondary malerials
olherwise considered hazardous wastes
would be completely excluded from
regulation:

“The Agency is deflering regulation on use
conslituting disposal activities for commercial
products that contain hazardous wastes. Therefore,
requirements for the use constituling disposal
uctivily applies only for wastes applied directly lo
the land (7.e..use “as-ie") or applied alter mixing
thist ullows its components 1o be separated by
physicul means.

* Secondary materials that are used to produce

* Approximately 2,171 establishments
would have their requirements under the
hazardous waste management
regulations increased;

* Approximately 380 establishments
that recycle hazardous wastes would be
newly subject to regulation.

These findings show that a significant
number of persons will have increased
regulatory requirements under the final
rule. However, most of these persons
already are subject to regulation under
the hazardous waste management
regulations; in addition, most of these
persons will be regulated as generalors
rather than as storers of hazardous
waste. Therefore, the increased impact
is relatively modest. The regulatory
impact on persons using or reusing listed
hazardous wastes and sludges or who
reclaim certain secondary materialse—
namely, non-listed sludges and listed
hazardous wastes and hazardous
sludges that are sent for precious metal
reclamation—would be reduced. These
presently regulated activities would not
be regulated at all or regulated
minimally under the final rule.

The report then analyzes what these
changes will actually cost the regulated
community. The study applies the
appropriate unit cost populations to
arrive at a net cost. {These costs were
adjusted to reflect only the volume-
dependent variable coslts and not the
incremental fixed costs already incurred
by the affected establishments.)

The results of the study demonstrate
that the final rule’will decrease
compliance costs by an estimated $1.8
million (costs shown are annualized
after-tax costs).*® This figure represents
the sum of increases and decreases in
annualized costs for all affected
establishments, including:

* An estimated decrease in costs of
$8.5 million for establishments with
reduced regulatory requirements or for
establishments that are released from
the hazardous waste management
regulations entirely; and

* An estimated increase in costs of
$6.7 million for newly regulated
establishments or for those facing
increased regulatory requirements.

Our analysis further suggests that for
industries facing increased regulatory
requirements under the final rule, there
would be no significant cost increases or
other adverse affects on competition,
employment, or investment.

waste-derived products that are applied to the land
or thal are used to produce a fuel are not included
under this provision.

52 See report entitled “Impact on the Regulated
Community of Possible Changes in the Definilion of
Solid Waste: Use, Reuse, Recycling, Reclamation.”
JRB Associales, February, 1983.

33The praposal to the definilion of solid wasle
reported a reduced compliance cost of
approximalely $24 million. This estimate, however,
was based on different population estimates as well
as different unit cost estimates. Therefore, this cost
is not directly comparable with the compliance cosl
derived for the rule promulgaled today.

Finally, it should be noted that many
of the assumptions made in the report
were conservative. Thus, we believe
that our estimates understate the
decreased regulatory impact for the final
rule. Moreover, a number of provisions
that would have reduced requirements
could not be completely quanitified {/.e.,
reclamation of non-listed sludges), even
though we know the costs will be
reduced. Therefore, because this final
rule is not a major regulation, no
Regulatory Impact Analysis is being
conducted.

This final rule was submitted to the
Office of Management and Budget
(OMB) for review, as required by
Executive Order 12291.

111, Regulatory Flexibility Act

Under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., whenever an agency
is required to publish a general notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
rules impact on small {i.e., small
businesses, small organizalions, and
small governmental jurisdications). This
analysis is unnecessary, however, if the
Agency's Administrator certifies that the
rule will not have a significant economic
impact on a substantial number of smalt
entities.

EPA and its contractor performed an
analysis to determine whether the final
rule to the definition of solid waste and
the accompanying managemeni
standards will impose significant costs
on small entities. The resulting reporl
(see footnote 50) indicates that in none
of the industry categories would this
rule have a significant economic impact
on small entities (as this is defined
under the criteria that this final rule will
not have a significant economic impact
on a substantial number of small entities
and therefore, does not require a
regulatory flexibility analysis.

IV. Paperwork Reduction Act

There are no information collection
requirements directly associated with
this rule. However, this rule indirectly
affects other information collection
requirements that have been approved
by the Office of Management and
Budgel (OMB) under the provisions of -
the Paperwork Reduction Acl of 1980, 44
U.S.C. 3501 et seq. These affected
requirements have been assigned the
following OMB control numbers 2050
0028, 2000-0061, 20000404, 2050-0012,
2050-0008, 2050-0011, 2050-0013, 2050-
0009, 2000-0445, and 2050-0024. The
appropriate changes to these
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40 CFR Part 261

Hazardous materials, Waste
treatment and disposal, Recycling.

requiremenits are now being submitted
ta OMB for approva!

sts of Subjccts

40 CFR Pait 265

Hazardous muterials, Packaging and
containers, Reporting recuirements,

Security meusures, Surety bonds, Waste

40 CFR Part 250

Administrative practice and
procedure, Hazardous matgrials, Waste
treatment and disposzl.

40 CFR Part 264

Hazardous malerials, Puckeging and
contairners, Repcrting requirements,
Security measures, Surety bords, Waste
treatment and disposal.

treatmexnt and disposal, Water supply.

40 C} 7 Part 266
Hazardous materials.
Dated: December 0, 1984.

Alvin L. Alm,
Acting Administrator.

APPENDIX A.—SUMMARY OF DAMAGE INCIDENTS RESULTING FRCM RECYCLING OF HAZARDOUS WASTES

Types of tceycling apsration, wastes p: L causcd, of hazards prsad

Source of imormation

1. Reaolve, it . Mnsted in N Cartmouth, Mass) stored spent solvent distillation bottoms n unlinod sgoons prior to reciematon.
Substanual groundwatar ccr.l.munation hag resulted.

2. The Gold Coast Ol Fadility (focatad in Miami) is a solvent and palnt thinar rectsmation opemticn It also obuinzd diums of other

Il wantes metats and other organic compounds. Neary 3,000 of thesa drums have accumulated
wm\oui lholr oonromu baing mwclud In addition, atill bottoms from the solven! reclamation operation wate disposed of improporty.
of a drinking walur aqurter has resulted.

3. Sapp Buitery Salvage (in Jackson County. Floiida) recovered tead from Spent batterles. Damage to surface and ground waler was
causad by spillage of acid from tho spont batterios, leaching from sovered battery casings, and (to & lesser degree) from runoft from
batterias stored prior to bcing recovored.

4. Seymour Rocyc'ing Corp. (I d !n Indiana) is an | waste recycling and Incineration faclity whizh overancumulated Inventory
and mntuaily cea;ed opnraum. Ipaving ovnf 80,000 drums.of ono-hall mdiion galions of bulk wasto, Waaotes ara loxic Ignitablo, and

iy d and surface water ion rosulted, and there aiso is danger of fire or expiosion,

S5 A -msw i in New Jorcey) operated an o recyciing plutt which purchased waste ofl for reclamation.
Viasto oll, scme of 1 PCB conlaminatod, was stored in unlined settiing lagoons. Filler clay from tha sottling operation was also used
to build a road to the site. The &ite was ahandoned, leaving all waste material in placo !n Lha unkined lagoons. Contamination of an
aquifer used as a public water supply is suspected. (Some demage al the site also resulled fram disposs! of waste from the
roclamation process.)

8. Tho Chem-Dyno facility (!

d in Ohio) in reck ion of spant solvents and other organic chemicals. It also blonded

gt

thess wastes and sold the mixtwe g3 a fusl, Tha facility ated huge of thass ials, and also

matorigls thal wero pmcow:d. Malodal: nrmm include phenal, palyvinyt distillation waste, paint sludgos, ink

eludges, chi ylmercap dikxm rasing, froon, acataldohyde, bonzyl chloisa, cumenes, asbesios,
ichlk frin, arsanic, tol o , phthalate edtors, ang plastc and rubber Industry rasing.

clwwp costs aro eslimated at $3,5 milion, The 0 p is in iverghip. Hazards pased by this site include human
heaith, omlsnﬁnam ol i mﬂ surfaco water, tih kilts, noticoablo odors, actual ﬂn. oxplosiona, spills and runoff, storm sewar
and of tible wastos,

7. Tho Bndgepm Rontal and Oil Sarvices sile (loeolod In degwon. Now Jorsey) storod waslo ul in an unhnnd lagoon pﬂo! to
recycling it. The waste oil is known (o bo vin; and
Overflow and leaching from tha lagoon has baon doeumemed groundwater used as a “human mm waler source from noarby
wells is contaminated.

8 Cl Melals ri In Maryland) engaged ln the reclamytion of p metals p ly from various eloctrop!, nnno
wastos, as well as othcr spent ch torials wore takon pursuant to lomng Weste
ware accumulated sloppily. rosuiling In spillu ol acd -nd mnnl-beamg wastes. The focility laler was abandonad, leaving over 1,500
drums of 'mrammed wastes, many corrodod o Icaking. Over $350,000 in federml, stite and municipal funds has been expanded to
date on clean-up.

9. The Ct and Mi R ion G ,(localadln‘" land) ected as & wasta broher, tving fl b ganics,
solvents, and resins prior to recycling or | ive fire fmm unsafe a ion of those The facility
closod after the fire, leaving wasto nnvmlory (‘m 1 soo drums) for clean-up.

10. Tho A Solvent R y C y. & solvent roclai located In Gary, Indiana, slored spent solvents improparly in drums,

tenks, and open pits. Thasa materials wore often flammable, in many cise3 Incompalible (acids and cyanides, for examplo), and
wiro badly overaccurmulated. A mo of “tromerdous sze” (484 F. Supp. gt 140) bioke out at the reclamation site, and burned for a
woek batore It could bo exting ‘rhe pany 10 op for a numbar of | ycars afinr the fire without any change in

ico, Soll and g havo A pr desing cloan-up was eventually enterad in the
fovarnment’s imrn-:nunl hazard action.

11. Solvent Rccovery Service {locetc: in Connecticut) otrtained 8 variety of chiorinated solvents for reclamation. Thase solvents werc
stored impronerly in leking diums, Westcs were also dispogsd in & lagoon cn the s.e. Aquiler contamination ha3 rosulted end the
leeal diink.ng waser supply hao boon efiuctod.

12. And £itos [k in And: . Mirn.) are a group of five sites which operated ns wacts brokars. They accepted meta'-bearing
wastos, soivents, wasto oils, pa-nle inks, and ghies. A recycling market waa fourd for somo of this material but a great deal
ovoraccumuiatad. Samo of th') raletel wis | “emataty d or burned | y. Many drums 8L reman. Ground and surface
waler have been contaminated by metals and organic contaminants.

13. Fritt Industries (in Walnut Ridme, Arksnisas) oblainad eulfate and other westes from g‘nera!o's and used them as an ingrcdient n
tertilizer These glong with othar process ingredients, are o%G.ed in large, oxJosed peas firg
occured when tho pi!or of wostes fgnited; runaff from water usad to fight the fire can'aminated adl and curfess watem.

14, The South Carolina Recycling and D 1 C y was a wasto brokor accepling volatie organic wastes and waslo ofls, Those
matorials wore accumulated & y pror o recl Arang iy compounds prasant are solvents, waste olis,
aoc.adchyr‘.c. mathyl asetats, cysnude oaid, athyioro chnrohyﬂrh. seolane eyanshyin, techlorzethy'ane, mixed sckis suluric acid,
mercutic oxide yellow, and othor tica and acids, i Istion, vo hozard and aclusl fires, and groundwator
contaminaticn near drinhing waier wils rosulic2.

15. (" ° *) accepts cteel mill fue duul, pickic {iT.iy, solvents, and acids for regereretion end material recovery. Some of these
materials also are used as Ingredients in fe L'izars. The facility uscd gurfaco impoundments and ples for sicrege. These storage
faclliies were unsacure and leakcd hoavy matais and chiorinated solvents. Toe faciity also burns wasts of, spant solvents, and
solvent distilation bettams as Lu" m-hu-,g alr pollition problema. A jocat A Folution Contral Agency hes initeted action agalnst
the pany o requiro itoring af | g wastes and of boiler flue gas emissions.

16, PCB contammnlcd wasia oil was stored pdnl to recycling or road application. No market deve'oped and lLhe tacility operator was
unatlo to dicpese of the comamirktad ! Over 24,000 gallons are accumulatcd, and the State probably will have to pay disposal
costa.

17. The Laskin Grcenhouse and Waste Gil Co. n JeH Ohia) d waste oil and epent soivents lor storage prior to
use as fuels or for road ailing. M.lllons of galicas accumulated without hung recyciod, resulting n a substantial hazerd. The boilers In
which the waste oil was bumt were i of d the ants (Inctuding PUB's) resulting In alr pollution.
Agproximately £1.7 million hea afrcady been owsnded. addltmnal funds ara to be alizcated.

18. This facifity (Iacated i [fiincis) engaged in p ion from waste oil, and also recia’med nietal hydradde skxdges, spent
acids and tics, and mi k ‘_ These lated In pits, K and tanks. PCB's, phenol, and
PAH's are found in the waste oit. Chromium, cadmium, and lead aro also prosent, a3 are benzem. totuene, and trichioroethylene.
Leaching and drainage to surface watsra has caused extensive damage. Over $300,000 has been spent on clean-up to dats.

Wop
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Superfund Interim Priority Sita.
Superfund Interim Priority Site.

Superfund Imerim Prionty Site.

Seymnour Recycling Corp. (N.D. Ind) mCRA §7003
action); Supertund interim Priority Sita.

Suporfund tnterim Priofity Site (known aa Bumt Fly
Bog).

US v ChemOyne, ic. {§7003 end Superiund
action); Superfund Interlm Priority Site; Hazardous
Waste Report, December 14, 1981, p. 15.

Superfund Interim Priority Site; U.S. v. Bndgeport
Rental and O Services (§ 7003 actions).

Superfund Imterlor  Priority  Site; Hazardous Wasle
Report, January 25, 1082, p. 4.

US. v. Cix /s and Mg
action); Superfund Interim Pnority Site.

§7003

U.S. Midwss! Solvent Rscovery Inc. (§ 7003 action).

U8 v. Soient Recovery Service of Vew Englend
(8 7003 actior).

Supertund intenor Pricrity Sito.

Superfund interim Piiorily Site.

U.S. v. South Carolina Recycling and Disposal Compa-
ny (Blul Roads); (§ 7003 action); Superfund Interim
Priority Site.

Damages and Threats From Hazardous Matens/ Sias,
EPA/430/95-80/004, p 251; foliowup phane conver-
s.tons with rapraseniatives of Ecology and Environ-
mant {LPA Suparfund conbractors); Superfund Inter-
im Prionty Site.

Damegas and Threats From Hazardous Matenal Sites,
p.1L3.

U.S. Laskin Greenhouse and Waste OF Co. (87003
action); Hazardous Waste Report, January 25, 1882,
£p. 5-8, Suparfund Interim Priority Site.

US. v. A&F Matenats Co. (§ 7003 sction) Superfund
Intesim Priority Sita.
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APPENDIX A.—SUMMARY OF DAMAGE INGIDENTS RESULTING FROM RECYCLING OF HAZARDOUS WasTES—Continuad

Types of recycling operation, wasles p d caused, or huzevde posed Sa.rce of infarmation
15. This ecrap metal siored matorial Tor tion in leaking drums. Soma ongoing occurred as well. | (/.8 v. Acme Re'i=g Ca. (§ 7003 action).
Paim shndge, 465 resin Mux, and miscellenenus oly materals were on hand, inatng soil and ibly ground and suriace
water.
20. The site In Te gsged in waste and di I d and bured | U.S. v. Aufomated Industrial Disposal and Salvage Co.

materials; most constituents thal leaked or spitied eppear to be chiorinated -oNsnIA,12~D.chlnropto;wanalsobeenlolmd
21. The Dewey-Losttel, landfill (loceted In Nessau County, New York) was used In an oil reclamation and storage operation. PCB
wmwuumm!'Iﬂ\.ﬁu.(immdmﬂmn[ﬁhmmmyhmbemhumwheconhmmledmmm
22.(° * *) & solvent andd chemical recovery gnd waste recycling operation. N also seperaies out and resells ecids, caustics, and
aohom Some on-going ﬁsmwmuwl Chembafs which huva boen presont at the site include acetone, ether, benzene,
ketones, scetaidehyde, aniine, r HCl, H.S0, formic acid, PCBs, bwylhum. penthachioro-
mwmmmmm:mnmueqnmt ges and includs lation,
{including unsals atorage in undergroumd bulk clorzge tenks), mislabelling, fre hazerd, sol contamunation and possue water
b Apr Y ion has besn entered ordering the facliity to comply with certaln of the interim status standards
storege.

23. I of spent soh by this Chio solvent recovery op fed 10 insth
ar. PCB&. htuchlofoelhane. toluene, MEK, and xylene ¥re among the b“canmrmolved

of ground and surface water and

24, nummnwwrmymmmmmdm toxic Thuse drums were stored
P include cyanide, nrdpalm ich
ZSTN-hdhm'u:MyomngumnNm lamalion. D | of & terials and £}l also d. A large fire was
caused by C p mmw. hum, laad, y. nicka!, sstani
yiph hth eslas. aph and

amhnony cyanides, di
mmmmﬂmmadmmwnmmwcem.hmu-xﬂ lesdmgtopocsomngoloxmedWw
27. Redioactive mining wastes are used as foundetion fl for residentlal diwiingr foughout Demvar....

(§ 7003 action).
Damages and Thweats from Herardous Matenal Sites,

p. 183,
U.S v. West (§ 7003 ection).

U8 v. Chemical Recovery Systems (§ 7003 act'on).
U.8 v. Ken Industries (§ 7003 action).

US. v. FisherCelo Cremicals amd Solvent Cop.
(§ 70C3 actian).

EPA Damage Incldem Files.

Interim Pilority Site (known es Demver

28. Radfoective mining wastes are usad es foundation fill for rosidentict dw 2Uins I Monttrs, .
29. Radioactive phosphate mining wastes are used as foundation fil for res:dential dwellings in .oﬂdn

radium Bito); also cited in Eckhardt Report).

30. Alr potiution from solvent

31. The Ameri logical Recycle {k d in Jett G stores and rcclaims golvents, wasta of,
and other chemical wastes. Many of these oo | tible, g oxidizers and solvents, and cyanides and acida.
Mmluuhwomadtogeﬂvhaphusrﬁly oﬂmmhahngdrumAhrgefmwﬂedwtomo'ﬂnl#ﬂy releasing toxic
fumes and causing g of frefigh tinuing fire hazard and soll and water threat

32, A%, qmi.i‘-d wWater, an-i 81505 waw- Wmnl"lﬁu “lrew-‘lad f‘Cim solvent recovery operations in Maryland {including volatikzation of
loMnul‘mmd:bllahonuMs)

33, Drinddng water was of i ata facility.

r'-

4 Py

Eckhardt Report

Backg D 8 to EPA's 1978 proposed
reguistions.

Subtite C Envi Impact Slatement, Vol. 13, p.

1.
U.S v. Amarican Ecological Recycle Ressarch Corp.
{§ 7003 action).

U8 v Speciron, ire. (§ 7003 sction).

of organic
34. The Schuytil Metals Comp hmmmw.rlmlmmwdmmlmmmwmn
ummmwmsdmmekmmwm and runol! from pilsd spent b
ground water in the aroa.
35. Tha Chiondo Metals Company (located in Yn.mpa}hlucomuymmuarmdalrnlwmaﬁomspoﬂlbanmetmndmwh
cortaminglad with acid and melsls from the baltery ' {which lead from smelting), and from runolf from
pied casings and spon! battories.

9. R mtion of vl lead ges stored In ponds prior to reclamnation. Damage I8 from alf poltution and from fumes in tranail....
37. Metal reclamation of “‘waste kpiled raw ials.” Leachale from these plies ted public drinking water supplies with
melals, closing a number of wells.

38. A company reciaims copper from “indusirigl wastes”; these materials are stored in cement-lined | The leg: hod
contamingting tha ground and surface walers.

30. The Mcion Company (located in Gray, Maina) was used as & transfer slation and p ing point for waste olis prior

to final shipment to re-refiners. Both waste ol from oil spills and fue! still b

are Evi exists that wastes were

p

State Damage File D2308. -
tnterviews with officials of Hilisboro County Environ-

Inerviews with officlals of Hillsboro County Environ-
mantal Protestion Commission.

§ 3004 damage Incidents, a'so ciled in H.R. Rep. 04-
1401, pp. 20-21
H.R. Aep. 84-1401, p. 18,

HR. Rep. 84-1481, p. 17,

Damage ard Threats From Harardous Materiat Sites,
p. 14.

and Threats Caused by Hazardous Matenal

opilied st the aing faciity and Into the ¥ _M.Orgaricmwmwewmawmhﬁedhwwm“lu

mm‘gmmmwmmaummm PP 1o be atiribvtable to waste disp asweunwaslaou
tourd include y xylana, di ‘*‘sulﬁda rmethylsilanal, and

mmmmmmmmomwm .

40. “bplmmmdlﬂevmlmwuawenemloa“ 1ol for metal y. | US v. Monochem, Inc. (enf action).
mmmmmmmm . In most cases, the drummed wasies were unlabelled and I
mlhllnnafﬁmnbp-moﬂmnbﬁyudﬂmnknheprwmmolmmmedmtsxials.

41. Du ttod from g waste ol and solvorts a8 fusi in boilers and landaprending of PCB wasio ofl, coupled | Tel comm. with gtate site insp. on May 4, 1981; Task
Mlhknpmpor w:kwp:nduurm Force Source Data Aeportl
42. The Southom Metal Py wany (i in Alab ) 8 rec tion fackity for acd and matal wasles, Damag
over 10,000 druma o ) kage from thess wastes Huted surfsce waters. Aﬁrnllﬂwman*mmrwmn Sitas, p. 43.

A3, Waste of ¢ with organics (including carbon ) was Used 88 a dust supprassant. Well contamination resulled .| EPA, New Hampshire Siate Damage Fie, Code

44, Use of cadimum-contaminated POTW eludge as a fertlizer for fgrm tand

45. Wasta oil storage results in ground watsr cortamination from organics. Site also was used for disposal

44, (* * ") engages in solvent! reclamation and waste Palm resid .maiesserdegvee)maisnmﬁlsﬂ
mmmmmwmnmmmm“wwmmnceab!sodwodﬁofﬁalupbdonup-lm
runoff, sewer/storm probiems, and presenca of incompatible wastes.
47. (" * *) was pald by waste genevators Lo store waste of on-sita. Prior {0 reclamation opsraticna, waste 0is were carslessly stored in
Mmmmmmmmmlnmhwum
("')rac@mbomnomwwuucimmmmmnmdmmmﬁumsbﬂngmckedupasanm
Suvlace water was when h wasle from i with ¢ seals. Paint sofids were stored so
long that virtuafly (due & thinner evaporution and raln difution). Hazards posed by the site include
oonlanunahouolwnl«mpply conuminnﬂon of surface water, and soll contamination from spilis and nmolf.
43. (" * °) is a reclai solvent ibuting plant that hags in drums and sells tham. i a company switches from one
ooNenllolnom.lplpehanwbemhedunwimthenewwmtmmemmlxtaewuhwddbodmmmd.wldto
(* * *) where the solvents would be separated and redistnbuted. Hazards posed by the site include worker injury contamination of
soll, and spills/runoff.
50.("**isp mantly a solvent recl i Sokh uraslomdmdvumsand tanks pnovto reclamation. ("')pald
o retum refined fo the . The site was ir ofla from
mmmmPolmmwdsmmmmmmnmu,mtuwpmandwmm-mler.rhkoﬂ'lsm
explosion, spils, leaxs, funoff and inedequate security.
51. (" ° °)is a sovent ] ion. The waste ¢

long periods of time in tha open on permezbila soil. No labels wers on the drums and tozic chemicals leached.
52. An oil reciamation firm in Region V racycles oll for large manuiacturing plants. The firm takas used od, R o deskod levels

buys back the reclaimed waste. Pra-RCRA (* * *) piled wastes for | T

D2315.
EPA, New York Stale Damege File, Code 02317.
EPA, New York State Damage File, Code D2317.
conversation with slate site inspector on
1981;

Telephone
May 5, Task Fotce Source Data Report,

ek with slate i
1961 Task Force Source Data Report.
ion with state msp
1981 Task Force Solrca Data Repor.

on May 4,
on May 4,

Task Force Source Deta Report.
Task Focce Sowrce Data Report.

conversation with sfate site inspector on

elephone
Muys. 1981.
1 with state site Inspector on

of purity, blends i wilth virgin o, and fnally sefls R back 10 the dealer 10 be soid. Hazard dascription/incident includes humsn health
hazard, contamination of surface water, sod, and air, noticeab odon fire/ 1, spills, runoff, and erosion problems.
53. The Sitresim Chemical Corp. (i in ) nlomnt but also dated many other
types of wastes. These and & satible wastes wero stored indigcriminately. Anol‘ﬁcelislnggorodan
explosion and a speciacular fire. Themlehnowbarhummdovuaom()drmm.mosl remain $2.9

mitlion has been spent on cleanup to date.
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May S, 188t, Task Force Source Data Reparl
EPA Dumage incident Files, Supertund Interim Priorty
Site.
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APPENDIX A.—SUMMARY OF DAMAGE INCIDENTS RESULTING FROM RECYCLING OF HAZARDOUS WASTES—Continued

Types of recycling operation, wastes p L ges caused, of rds posod Source of inlormation

64. (* ° °) a New Jorsey lacility recycling organo-tin ds, p ly slofes approximately 500 drums in poor condition. A [ EPA, Region It officials,

potential fire hazard also adsis and slte sacurity ls inadequate.

55. (" * ) @ New Jergay facility, oporated an cii/solvent rectamation faciity. The site was abandoned, leaving hazardous wastes for | EPA, Region I officlefs.
creanup.

Ss("')anmey&ummeondnlnner wont out of busl leaving approximately 3000 drums on the site. There Is extensive | EPA, Region Il officials.
s0ll contamination and runeff inlo an adjacent drainage ditch.
£7. Quanta, Inc. (located in New Jorsey) received lainted waste olls and spem sotvents which it blendad into fuels. The fuel was soid | EPA, Reglon |l officials. (This site was also the subject
:‘emnmwmm‘ma.mmu. bromoform, and halogenated solvents are present at the slie and In the fuels. The of ABC's '20/20" broadcas! on waste o).
now abandoned.

58. The Ferguson site (located In Rock Hill, South Carolina) storod !penl h prioe to rech The wera olored In | U.S. EPA, Remedial Actions ai Harardous Waste
corroded and Iemng drums, and tamgo from the druma soll and so0pad Into surlaco water. Toxic chemk:ala In the Sitas, Survey and Cost Studies, EPA 430/9-81-05.
wasto and g soll toli bis(2-othyihaxyl) phthalate, xyleno, athy! ride, diothyl carb
nmmuamtmkmummmnmwmmmmmmzsoo-soooaumsmoouwnmuwmm \

4 and cleanup ts not yol comp
69, va&m—boaﬂnomlesmusedunIandﬂllcap|llheMomemSLLandﬁﬂthmcre.Md.TMwasmabogenloleech Repart of the House Commitlee on Energy and Com-
toxic metals, and the runot! comaminated 8ol and surface waler. merce (May 1882).
©0. Commerclal-grade pentachlorophonol I8 bumi as a fuel in diesel trucks. Chiorinated phenols, bumi at low temperatures and shorl | EPA, Region VI officials.
residanco Umas, are likely to form chiornatod dioving and dibanzofurans.
;1N 8+Louﬂwntothuut.Nmenwldoommunammwoluw The blended fuel contalned p.ienolc compounds, | New Jarsey Hazardous Wasto News, April 1982. Con-

violatile and The y and its pr both have besn convicted criminally in |  versations with New Jersey state officials.
the New Jersay siate. courts.
B82. Madison Industities (located in Old Bridge, New Jersoy) mnmacues xinc chioride and zinc sulfate from waste zinc and spenl | Tmnscript of state enforcement proceedings.
acids, which it oblains from other Thase orlal y in larpe quantities, causing damaege.
€3, Ar pollution resulted from solvent and waste oll Y K ductod by anu Industrial Waste facifity (located in | Documents from illinols Environmental Protection

Pecatonica County, (). Agency.
64. The Oid inger OHl Refinery (Tocatod in Darow, La.) operated an oll reclamation plant. Storage lanks ovarflowed into hoiding ponds | Suporfund Interim Priority Site
which wore later abandoned without cleanup,

65, York 0N Co. ﬂmledhhloil.ﬂanvoﬁ}h an obandonod waste oll ling laclity, Lag uzed in the recovery of waste oll | Superfund Interim Priority Stte
discharped into adjacent wotl The and wotl remain i with PCB- g oll,

8. Envico-Chem, .mmmmwmrwmymrm mlmesug.muysuuomdmaﬂumemwowamh.mm EPA, Reglon V officlals.
hazardous wasto. The officials found 21,000 barrels of hazardous waale al the site. Tho facility has been ordored to closo down duo
wmwmmmmmmmwmm-m.mmmmmmmmmnmuooomnd

. hazardous waste being stored on the ground at the site, and faillure to store In i with State fire
mﬂrsﬂnlmlesa.ndmgulabom.

ical wasle g tacllity d in tho Balthnore area) has Meradnnumbev of fires causad by | EPA, Reglon I officlals
oxpioalono ol mununted wastes. The lmlrty also was fined for violation of verious state regulatory requirements.

Note.—Summaries of § 7003 actions are basad on afiegations in tho G The courts hoaring those must docide ult rhath tions have
boen proven. in dﬁlxﬂm allegatons, wo aro not secking to projudica the ofﬂnuncuons Al the samo time, uwsuuummlom the results olmsmvnnws'?mmuon
olnasoehss and the to ba i tnmnyasas,wemuwﬂwnﬁmlmtodmmtsunl.mztm«unmedimrnuhﬂonlnlmuumlw
Nsoertan tho pnlenunllhhﬁtyoipamiucﬂ
w(_‘og;iﬁmmnﬁmmmmmwwlymm‘" e, b the panies involved are the subject of ongoing i g These comp ara |

TMA%uu forca source data report is & confl Fitation of insp of qe siles by Fedoral and Stato Officlals. It also contains reports of some § 3007 inspections
whether or 8ilo8 were causing damage.

L]
APPENDIX B.—DEFINITION OF A SOLID WASTE DAMAGE INCIDENTS—ADDITIONS LIST

Damega Incident Source

1. New Castia Stee! (New Castie County, Dx @) recy electic dust. Run-off from the sito s contsminated and there Is potential lor conlamination of Nnﬂeonal Priarities List. Aug-

ground wates. 1083,

2. The Arrcom Corp. (Rathdrum, Idaho) recycled waste olls contalning solvents, priofr to abandoning Lhe elte In January 1982. Remalning on-site are 17 partlatly 0o0.

filledi storage tanks, tha contents of which remain hrgdy undetem\imd. Chlorglorm has been found In a soll sample. Wastea processed at the stte may huve
Inctuded PCBs. EPA hal il d eod to d X on site.

43, The Cross Bruth T ; llhnota) ycled palls and drums at the site botween 1861 and 1880. Theopwaﬂnnlmolvodbunho Do.
unpmmmmwng haurdouonsle sohonunsfual and then sand-blasting and painting. During these operations, soil and ground water became
comaminated. Investigations by the State discovered over 10,000 5-gallon paits (mostly emply). 10 acres of contaminated soll, at least 10 coverad renches of
unknown wastes, and a plume of contaminaled graund water leaving the sile.

4. Tho LaSalle Eloctrical Utilities Site (LaSalle, linois) manufactured capacilors using PCBa from the lute 1040s to lale 1978. The company raporiodly used waste Do.
wsmmmumcnﬂbddus!hmumhobtunm 1669, More than 1,000 parts per million PCBs remain In the soil throughout the sita.

S. m O!cl Ingor Oll Ruﬂmry Site (Darrow, L oif trom rofinary wastes in 1976. A spill In 1976 contaminated a large swiiace aroa. In 1381, Do
L officially d the sito “ab "nh:snlneoﬂotnrogounu.wn.cl-havoowrﬂowadhtomuwmamwmm-mw Ground water
and soll are inatad by organic chemicala. This is the top priodty site in Loulslana

3. The PSC Resowrces Site (Palmer, Massachusetts) formerty owned by Phillips Resources, inc., holds 34,000 gallons of waste. The Inactive facility reclaimed Do.
waste oil from Magsachusslts collection points. These products were then heat reated and aokd as a base for lubricating o, road spray oll, and fuel. Alter a
epill In June 1082, EPA discovered several leaking tanks and containment dikes, as well as soils. Surface walors, ds, and ground water are
directly threstened by the waste. Trichlorethana and PCBs have beon identified in an adjacont swamp.

7. York Ou Co. (Moira, New York) formerty recycled waste olls. Before tho site was abandoned, H consisted of eight steel storage tanks, two bulldings, and three Do.
lagoona. The borms of the lagoons have failed in the past di PCB d ol Into the sdjacent wetiands that drain Into Lawrence Brook.
;;Jymmmsopwp«ﬂlm{ppmj of PCB in lagoon waters, over 530 ppm In lagoon siudge, up to 26 parta per billion (ppb) in ground water; and up to

ppm in solids.

8. The Arcanum lron 8 Melal Site (Darke County, Ohlo) has been In the scrap metal/recyciing business since the' sarly 1960s. It now recycies load batteries. 0o.
Large piles of battery casings, lead, and lead oxides a/e on the property, as weall 83 standing pools of acld wastes. Acid overtiow from this operation has kiled
both fish and vegetation in Painter Creak, downstream of the alte. i

9, The Metal Banks Site (Phlladelphia, Pannsylvania) p d 1 and ol with PCBs there for @ number of years untll closing the Do.
operalion in 1072, In 1977, EPA determined that periodic oll skcks found In the Delaware River adjacent o the site were contaminated with PCBs. The alle was
eubsequently identified as the sourca of the slicks. A U.S. Coast Guard study revealed that up to 20,000 gallons of PCB-contaminated ofl were In the ground
water undor (ha site and wore laaking into the Dolaware River. .

10. In 1070, the road through Cuall Run Mobile Manor (2 miles east ol Gray Summil, wasg sprayed wilh 25 barrels of dioxin contaminaled waste oil. In | Natonal  Priorities  List
1974, lonmneav-mm-wmdzmllromomrudlt-mum‘I‘mmdmwinmcmnwmnmwm.ummOnmez 1983, | Update, July 1984,
EPA identified dioxin at the sie. Analysls of sod P 1.4 parts per blilion (opb), 14 ppb, and 23 ppb of dioxin. Additional sampling on March 9,
1683, r-vubdlunuoolmmmuppbw! 100ppb

11. The Sand Sg lox (noar Sand Sped Oklahoma) gt of toe adj areas on the abandoned Old Sinclalr Refinery, including a Do.
muollmcycﬂnghcimy -mmmvumuuu!v.whmnmmawwwmwmmmomwuncﬁw The two recycling
companies have baen in businass since the mid-1970s. Ovar the years, hazardous mumm:wmumwwaorh&um unh.andumnedm of
wero aimply buied on-gite. These substances Include volatile and iatlla and g inkvg heavy
matals. Poor op have i ‘iocuqrom\d«ma.mthmamtmmmmmubhmmouuhmdl

12 Waste Ressarch & Reclamaton Co, (Eau Claire, Wi ) has d ol and trom i since 1075. The tochniquas usaed to handla Do.
and store druma allowed wastes to spill on the site. Run-oi from waste processing has been col'ecied in unlined impoundmants. Orpanic solvants from the site
contaminate ground walor,
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APPENDIX B.—DEFINITION OF A SOLID WASTE DAMAGE INCIDENTS—AODITIONS LiIST—Continued

Sowrce

13. Tha NL Industries site (Satem County, New Jersay) recovers lead from spent iy and
resuft ot improper storage of batteriss on the site and other factors refating to thelr processing, ground water, eurface water, and soils are extensively

contaminated with various heavy metals.

14, Scientific Chomical Procassing, Inc. (Carsiadt, New Jersoy)
ceased oporations in 1860. About 375,000 gallons of hazardous substances aro slored on the sito in tanks, drums, and tank trallers. Soils are axtensively

Damage incident

d and

varous

contarminated, run-off from the site is canummwd. and ground water contzmination is ﬁkofy

Poer, an Individual who

15, In 1883, the State of Indiana Mod suit against M
ha cwned in Jeck T

. Indiana. G wator

remain on site, leaking contents onto the ground.

n he plastic from the rubber casings. As a

d with Inmont Corporation to purchase what ho was told was paint and
soNom.lnnnanmmmmmemmwwodmm;ndopdntwmnw Poer waa unable 10 seil or give away the paint, he abandoned it on a S-acre field
that the wall on site contains hazardous levels ol arsenic and lesad. In addition, futher
teals have indicatod that the pmm wasta has olevated levels of foad and chromium and that the ignitability of the wasto classifies i 63 hazardous. Tha bamels

National Priorities List Aug.
1989,

| wastes, As a result of 8 State Order, the company Do.

Nationat  -Prioiities  List
Updals, July 1984, -

For the reasons set out in the
preamble, Title 40 of the Code of Federal
Regulations is amended as follows:

PART 260—HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

1. The authority citation for Part 260
reads as follows:

Authority: Secs. 1008, 2002(a), 3001 through
3007, and 3010 of the Solid Waste Disposal
Act, as amended by the Resource
Conservation and Recovery Act of 1976, as
amended [42 U.S.C. 6905, 8912(a), 6921
through 8927, and 6930].

2, Section 261.10 is amended by
adding new definitions for “Boiler” and
“Industrial Furnace” to appear
alphabetically and by reviging the
definitions of “Designated facility” and
“Incinerator.”

§260.10 Definitions

* L3 L s * -

“Boiler” means an enclosed device
using controlled flame combustion and
having the following characteristics:

(1) (i) The unit must have physical
provisions for recovering and exporting
thermal energy in the form of steam,
heated fluids, or heated gases; and

(ii) The unit's combustion chamber
and primary energy recovery sections(s)
must be of integral design. To be of
integral design, the combustion chamber
and the primary energy recovery
section(s) (such as waterwalls and
superheaters) must be physically formed
into one manufactured or assembled
unit. A unit in which the combustion
chamber and the primary energy
recovery section(s) are joined only by
ducts or connections carrying flue gas is
not integrally designed; however,
secondary energy recovery equipment
(such as economizers or air preheaters)
need not be physically formed into the
same unit as the combustion chamber
and the primary energy recovery
section. The following units are not
precluded from being boilers solely
because they are not of integral design:
process heatcrs (units that transfer
energy directly to a process stream), and
fluidized bed combustion units; and

(iii) While in operation, the unit must
maintain a thermal energy recovery
efficiency of at least 680 percent,
calculated in terms of the recovered
energy compared with the thermal value
of the fuel; and

(iv) The unit must export and utilize at
least 75 percent of the recovered energy,
calculated on an annual basis. In this
calculation, no credit shall be given for
recovered heat used internally in the
same unit. (Examples of internal use are
the preheating of fuel or combustion air,
and the driving of induced or forced
draft fans or feedwater pumps); or

(2) The unit is one which the Regional
Administrator has determined, on a
case-by-case basis, to be a boiler, after
considering the standards in § 260.32.

“Designated facility” means a
hazardous waste treatment, storage, or
disposal facility which has received an
EPA permn (or a facility with interim
statug) in accordance with the
requirements of Parts 270 and 124 of this
Chapter, a permit from a State
authorized in accordance with Part 271
of this Chapter, or that is regulated
under § 261.6(c)(2) or Subpart F of Part
266 of this Chapter, and that has been
designated on the manifest by the
generator pursuant to § 262.20.

L] [ ] - * +*

“Incinerator” means any enclosed
device using controlled flame
combustion that neither meets the
criteria for classification as & boiler nor
is listed as an industrial furnace.

“Industrial furnace” means any of the
following enclosed devices that are
integral components of manufacturing
processes and that use controlled flame
devices to accomplish recovery of
materials or energy:

(1) Cement kilng

(2) Lime kilns

(3) Aggregate kilns

(4) Phosphate kilns

(5) Coke ovens

(6) Blast furnaces

(7) Smelting, melting and refining
furnaces (including
pyrometallurgical devices such as
‘cupolas, reverberator furnaces,

HeinOnline -- 50 Fed. Reg.

sintering machine, roasters, and
foundry furnaces)

(8) Titanium dioxide chloride process
oxidation reactors

(9) Methane reforming furnaces

(10) Pulping liquor recovery furnaces

(11) Combustion devices used in the
recovery of sulfur values from spent
sulfuric acid

(12) Such other devices as the
Administrator may, after notice and
comment, add to this list on the
basis of one or more of the
following factors:

{i) The design and use of the device
primarily to accomplish recovery of
material products;

(ii) The use of the device to burn or
reduce raw materials to make a material
product;

(iii) The use of the device to burn or
reduce secondary materials as effective
substitutes for raw materials, in
processes using raw materials as
principal feedstocks;

(iv) The use of the device to burn or
reduce secondary materials as
ingredients in an industrial process to
make a material product;

(v) The use of the device in common
industrial practice to produce a material
product; and

(vi) Other factors, as appropriate.

» L] * - -

3. In Subpart C of Part 260, add the
following § 260.30:

§ 260.30 Varlances from classification as a
solid waste.

In accordance with the standards and
criteria in § 260.31 and the procedures in
§ 260.33, the Regional Administrator
may determine on a case-by-case basis
that the following recycled maferials are
not solid wastes:

(a} Materials that are accumulated
speculatively without sufficient amounts
being recycled (as defined in
§ 261.1(c)(8)(B) of this Chapter);

(b) Materials that are reclaimed and
then reused within the original primary
production process in which they were
generated;

661 1985



662

Federal Register / Vol. 50, No. 3 / Friday, January 4, 1985 / Rules and Regulations

(c) Materials that have been reclaimed
but must be reclaimed further before the
materials are completely recovered.

4. In Subpart C of Part 260, add the
following § 260.31:

§ 260.31 Standards and criterla for
varlances from classification as a solid
waste,

(a) The Regional Administrator may
grant requests for a variance from
clagsifying as a solid waste those
materials that are accumulated
speculatively without sufficient amounts
being recycled if the applicant
demonstrates that sufficient amounts of
the material will be recycled or
transferred for recycling in the following
year. If a variance is granted, it is valid
only for the following year, but can be
renewed, on an annual basis, by filing a
new application. The Regional
Administrator’s decision will be based
on the following standards and criteria:

(1) The manner in which the material
is expected to be recycled, when the
material is expected to be recycled, and
whether this expected disposition is
likely to occur (for example, because of
past practice, market factors, the nature
of the material, or contractual
arrangéments for recycling);

{2) The reason that the applicant has
accumnulated the material for one or
more years without recycling 75 percent
of the volume accumulated at the
beginning of the year;

(3) The quantity of material already
accumulated and the quantity expected
to be generated and accumulated before
the material is recycled;

(4) The extent to which the material is
handied to minimize loss;

(5) Other relevant factors.

(b) The Regional Administrator may
grant requests for a variance from
classifying as a solid waste those
materials that are reclaimed and then
reused as feedstock within the original
primary production process in which the
materials were generated if the
reclamation operation is an essential
part of the production process. This
determination will be based on the
following criteria:

(1) How economically viable the
production process would be if it were
to use virgin materials, rather than
reclaimed materials;

(2) The prevalence of the practice on
an industry-wide basis;

{2) The extent to which the material is
:mndled before reclamation to minimize

08s;

{4) The time periods between
generating the material and its
reclamation, and between reclamation
and return to the original primary
production process;

(5) The location of the reclamation
operation in relation to the production
process;

(6) Whether the reclaimed material is
used for the purpose for which it was
originally produced when it is returned
to the original process, and whether it is
returned to the process in substantially
its original form;

(7) Whether the person who generates
the material also reclaims it;

(8) Other relevant factors.

(c) The Regional Administrator may
grant requests for a variance from
classifying as a solid waste those
materials that have been reclaimed but
must be reclaimed further before
recovery is completed if, after initial
reclamation, the resulting material is
commodity-like (even though it is not
yet a commercial product, and has to be
reclaimed further). This determination
will be based on the following factors:

(1) The degree of processing the
material has undergone and the degree
of Turther processing that is required;

(2) The value of the material after it
has been reclaimed;

(3) The degree to which the reclaimed
material is like an analogous raw
material;

(4) The extent to which an end market
for the reclaimed material is guaranteed;

(5) The extent to which the reclaimed
material is handled to minimize loss;

(8) Other relevant factors. '

5. In Subpart C of Part 260, add the
following § 260.32:

§260.32 Variance to be classified as a
boller.

In accordance with the standards and
criteria in § 260.10 {definition of
“boiler”), and the procedures in § 260.33,
the Regional Administrator may
determine on a case-by-case basis that
certain enclosed devices using
controlled flame combustion are boilers,
even though they do not otherwise meet
the definition of boiler contained in
§ 260.10, after considering the following
criteria:

(a) The extent to which the unit has
provisions for recovering and exporting
thermal energy in the form of steam,
heated fluids, or heated gases; and

(b) The extent to which the
combustion chamber and energy
recovery equipment are of integral
design; and

(c) The efficiency of energy recovery,
calculated in terms of the recovered
energy compared with the thermal value
of the fuel; and

(d) The extent to which exported
energy is utilized; and

(e) The extent to which the device is
in common and customary use as @
“boiler” functioning primarily to

produce steam, heated fluids, or heated
gases; and

(f) Other factors, as appropriate.

6. In Subpart C of Part 260, add the
following § 260.33:

§ 260.33 Procedures for varlances from
classification as a solid waste or to be
classified as a boller.

The Regional Administrator will use
the following procedures in evaluating
applications for variances from
classification as a solid waste or
applications to classify particular
enclosed flame combustion devices as
boilers:

(a) The applicant must apply to the
Regional Administrator in the region
where the recycler is located. The
application must address the relevant
criteria contained in § 260.31 or § 260.32
of this Part.

(b) The Regional Administrator will
evaluate the application and issue a
draft notice tentatively granting or
denying the application. Notification of
this tentative decision will be provided
by newspaper advertisement and radio
broadcast in the locality where the
recycler is located. The Regional
Administrator will accept comment on
the tentative decision for 30 days, and
may also hold a public hearing upon
request or at his discretion. The
Regional Administrator will issue a final .
decision after receipt of comments and
after the hearing (if any), and this
decision may not be appealed to the
Administrator.

7. In Subpart C of Part 260, add the
following § 260.40:

§ 260.40 Additlonal regulation of certaln
hazardous waste recycling activities on a
case-by-case basis.

(a) The Regional Administrator may
decide on a case-by-case basis that
persons accumulating or storing the
recyclable materials described in
§ 261.6(a)(2)(iv) of this Chapter should
be regulated under § 261.8 (b) and (c) of
this Chapter. The basis for this decision
is that the materials are being
accumulated or stored in a manner that
does not protect human health and the
environment because the materials or
their toxic constituents have not been
adequately contained, or because the
materials being accumulated or stored
together are incompatible. In making
this decision, the Regional
Administrator will consider the
following factors:

(1) The types of materials
accumulated or stored and the amounts
accumulated or stored;

(2) The method of accumulation or
storage:
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(3) The length of time the materials
have been accumulated or stored before
being reclaimed;

(4) Whether any contaminants are
being released into the environment, or
are likely to be so released; and

(5) Other relevant factors.

The procedures for this decision are
set forth in §260.41 of this Chapter.

8. In Subpart C of Part 260, add the
following § 260.41: -

§260.41 Procedures for case-by-case
regulation of hazardous waste recycling
activities.

The Regional Administrator will use
the following procedures when
determining whether to regulate
hazardous waste recycling activities
described in § 261.6(a)(2)(iv) under the
provisions of § 261.8 (b) and (c), rather
than under the provisions of Subpart F
of Part 268 of this Chapter.

(a) If a generator is accumulating the
waste. the Regional Administrator will
issue a notice setting forth the factual
basis for the decision and stating that
the person must comply with the
applicable requirements of Subparts A,
C, D, and E of Part 262 of this Chapter.
The notice will become final within 30
days, unless the person served requests
a public hearing to challenge the.
decision. Upon receiving such a request,
the Regional Administrator will hold a
public hearing. The Regional
Administrator will provide notice of the
hearing to the public and allow public
participation at the hearing. The
Regional Administrator will issue a final
order after the hearing stating whether
or not compliance with Part 262 is
required. The order becomes effective 30
days after service of the decision unless
the Regional Administrator specifies a
later date or unless review by the
Administrator is requested. The order
may be appealed to the Administrator
by any person who participated in the
public hearing. The Administrator may
choose to grant or to deny the appeal.
Final Agency action occurs when a final
order is issued and Agency review
procedures are exhausted.

(b) If the person is accumulating the
recyclable material as a storage facility,
the notice will state that the person must
obtain a permit in accordance with all
applicable provisions of Parts 270 and
124 of this Chapter. The owner or
. operator of the facility must apply for a
permit within no less than 60 days and
no more than six months of notice, as
specified in the notice. If the owner or
operator of the [acility wishes to
challenge the Regional Administrator's
decision, he may do 8o in his permit
application, in a public hearing held on
the draft permit, or in comments filed on

the draft permit or on the notice of
intent to deny the permit. The fact sheet
accompanying the permit will specify
the reasons for the Agency’s
determination. The question of whether
the Regional Administrator's decision
was proper will remain open for .
consideration during the public
comment period discussed under

§ 124.11 of this Chapter and in any
subsequent hearing.

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

9. The authority citation for Part 261
reads as follows:

Authority: Secs. 1008, 2002(a}, 3001, and
3002 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended [42 U.S.C.
6905, 8912(a), 6921, and 68922).

10. In § 261.1, paragraph (c) is added
and paragraph (b) is revised to read as
follows:

§ 261.1 Purpose and scope.
* * * L] -

{b)(1) The definition of solid waste
contained in this Part applies only to
wastes that also are hazardous for
purposes of the regulations
implementing Subtitle C of RCRA. For
example, it does not apply to materials
(such as non-hazardous scrap, paper,
textiles, or rubber) that are not
otherwise hazardous wastes and that
are recycled.

(2) This Part identifies only some of
the materials which are solid wastes
and hazardous wastes under Sections
3007, 3013, and 7003 of RCRA. A~
material which is not defined as a solid
waste in this Part, or is not a hazardous
waste identified or listed in this Part, is
still a solid waste and a hazardous
waste for purposes of these sections if;

(i) In the case of Sections 3007 and
3013, EPA has reason to believe that the
material may be a solid waste within the
meaning of Section 1004(27) of RCRA
and a hazardous waste within the
meaning of Section 1004(5) of RCRA; or

(ii) In the case of Section 7003, the
statutory elements are established.

{c) For the purposes of Sections 261.2
and 261.8:

(1) A “spent material” is any material
that has been used and as a result of
contamination can no longer serve the
purpose for which it was produced
without processing;

(2) “Sludge" has the same meaning
used in § 260.10 of this Chapter;

(3) A “by-product” is a material that is
not one of the primary products of a
production process and is not solely or
separately produced by the production
process. Examples are process residués

such as slags or distillation column
bottoms. The term does not include a co-
product that is produced for the general
public’s use and is ordinarily used in the
form it is produced by the process.

(4) A material is “reclaimed" if it is
processed to recover a usable product,
or if it ia regenerated. Examples are
recovery of lead values from spent
batteries and regeneration of spent
solvents.

(5) A material is “used or reused” if it
is either:

(i) Employed as an ingredient
(including use as an intermediate) in an
industrial process to make a product {for
example, distillation bottoms from one
process used as feedstock in another
process). However, a material will not
satisfy this condition if distinct
components of the material are
recovered as separate end products (as
when metals are recovered from metal-
containing secondary materials); or-

(ii) Employed in a particular function
or application as an effective substitute
for a commercial product (for example,
spent pickle liquor used as phosphorous
precipitant and sludge conditioner in
wastewater treatment}.

(8) 'Scrap metal” is bitg and pieces of
metal parts (e.g.,) bars, turnings, rods,
sheets, wire) of metal pieces that may
be combined together with bolts ot
soldering (e.g., radiators, scrap
automobiles, railroad box cars). which
when worn or superfluous can be
recycled.

(?) A material is “recycled™ if it is
used, reused, or reclaimed.

(8) A material is “accumulated
speculatively” if it is accumulated
before being recycled. A material is not
accumulated speculatively, however, if
the person accumulating it can show
that the material is potentially
recyclable and has a feasible means of
being recycled; and that—during the
calendar year (commencing on January
1)—the amount of material that is
recycled, or transferred to a different
site for recycling, equals at least 75
percent by weight or volume of the
amount of that material accumulated at
the beginning of the period. In
calculating the percentage of turnover,
the 75 percent requirement is to be
applied to each material of the same
type (e.g.. slags from a single smelting
process) that is recycled in the same
way (i.e.. from which the same material
is recovered or that is used in the same
way). Materials accumulating in units
that would be exempt from regulation
under § 261.4(c) are not be included in
making the calculation, (Materials that
are already defined as solid wastes also
are not to be included in making the
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calculation.) Materials are no longer in
this category once they are removed
from accumulation for recycling,
however.

11. Section 261.2 is revised to read as
fcliows:

§261.2 Definition of solid waste.

(a)(1) A solid waste is any discarded
material that is not excluded by
§ 261.4{a) or that is not excluded by
variance granted under §§ 260.30 and
260.31.

(2) A discarded material is any
material which is:

(i) Abandoned, as explained in
paragraph (b) of this section; or

(ii) Recycled, as explained in
paragraph (c) of this section; or

(iii) Considered inherently waste-like,
as explained in paragraph (d) of this
section.

(bj Materials are solid waste if they
ure abandoned by being:

.{1) Disposed of; or

(2) Burned or incinerated; or

(3) Accumulated. stored, or treated
(but not recycled) before or in lieu of
being abandoned by being disposed of,
burned, or incinerated.

(c) Materials are solid wastes if they
are recycled—or accumulated, stored, or
treated before recycling—as specified in
paragraphs (c}(1) through (c)(4) of this
section.

(1) Used in @ manner constituting
disposal. (i) Materials noted with a ***"
in Column 1 of Table 1 are solid wastea
when they are:

(A) Applied to or placed on the land
in a manner that constitutes disposal; or

(B) Contained in products thal are
applied to the land (in which case the
product itself remains a solid waste).

(ii) However, commercial chemical
products listed in § 261.33 are not solid
wastes if they are applied to the land
and that is their ordinary manner of use.

(2) Burning for energy recovery. (i)
Materials noted with a **" in column 2
of Table 1 are solid wastes vshen they
ere:

(A) Burned to recover energy:

(B) Used to produce a fuel;

(C) Contained in fuels (in which case
the fuel itself remains a solid waste).

(ii)) However, commercial chemical
products listed in § 261.33 are not solid
wastes if they are themselves fuels.

(3) Reclaimed. Materials noted with a
**"* in column 3 of Table 1 are solid
wastes when reclaimed.

(4) Accumulated speculatively. i
Materials noted with a ***” in column 4
of Table 1 are solid wastes when ;
accumulated speculatively.

Gpent M

.

Use E | speculative
ot | el | | e
(@6120001) | (281.2(cn2) | O1-2EIN | (21 300y

(1 @ “

clal chemical products listed in 40 CFR § 261.33
Scrap matal,

Pota —The terms “spent materjale”, “eludges™. "“by-products,” and “scrap metal” are defined in § 261.1,

(d) Inherently waste-like materials.
The following materials are solid wastes
when they are recycled in any manner:

(1) Hazardous Waste Nos, F020, F021
(unless used as an ingredient to make a
product at the site of generation), F022,
F023, F028, and F028.

(2) The Administrator will use the
following criteria to add wastes to that
list:

(i)(A) The materials are ordinarily
cisposed of, burned, or incinerated; or

(B) The materials contain toxic
constituents listed in Appendix VIII of
Part 261 and these constituents are not
ordinarily found in raw materials or
products for which the materials
substitute {or are found in raw materials
or products in smaller concentrations)
and are not used or reused during the
recycling process; and

(1i) The material may pose a
substantial hazard to human health and
the environment when recycled.

(e) Materials that are not solid waste
when recycled. (1) Materials are not
solid wastes when they can be shown to
be recycled by being:

(i) Used or reused as ingredients in an
industrial process to make a product,’
provided the materials are not beihg
reclaimed; or

{ii) Used or reused as effective
substitutes for commercial products; or

(iii) Returned to the original process
from which they are generated, without
first being reclaimed. The material must
be returned as a substitute for raw
material feedstock, and the process
must use raw materials as principal
feedstocks.

{2) The following materials are solid
wastes, even if the recycling involves
use, reuse, or return to the original
process (described in paragraphs (e)(1)
(i)-(iii) of this section:

(i) Materials used in a manner
constituting disposal, or used to produce
products that are applied to the land; or

(ii) Materials burned for energy
recovery, used to produce a fuel, or
contained in fuels; or

(iii) Materials accumulated
speculatively; or
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(iv) Materials listed in paragraph
(d)(1) of this section.

() Documentation of claims that
materials are not solid wastes or are
conditionally exempt from regulation.
Respondents in actions to enforce
regulations implementing Subtitle C of
RCRA who raise a claim that a certain
material is not a solid waste, or is
conditionally exempt from regulation,
must demonstrate that there is a known
market or disposition for the material,
and that they meet the terms of the
exclusion or exemption. In doing so,
they must provide appropriate
documentation (such as contracts
showing that a second person uses the
material a8 an ingredient in a production
process) to demonstrate that the
material is not a waste, or is exempt
from regulation. In addition, owners or
operators of facilities claiming that they
actually are recycling materials must
show that they have the necessary
equipment to do so.

12. Section 261.3 is amended by
revising paragraph (c){2) to read as
follows:

§261.3 Definition of Hazardous Waste.

[c) . 8 a

(2) Any solid waste generated from
the treatment, storage, or disposal of a
hazardous waste, including any sludge,
spill residue, ash, emission control dust,
or leachate {but not including
precipitation run-off), is a hazardous
waste. (However, materials that are
reclaimed from solid wastes and that
are used beneficially are not solid
wastes and hence are not hazardous
wastes under this provision unless the
reclaimed material is burned for energy
recovery or used in a manner °
constituting disposal.)

L) L] * * 3

13. Section 261.4 is revised by adding
paragraphs (a)(8) and (a){7) to read as
follows:
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§261.4 Exclusions.

(a] - 8 @

- L[] * L] *

(8) Black liquor that is reclaimed in a
Kraft pulping liquor recovery furnace
and then reused in the Kraft paper
process, unless it is accumulated
speculatively as defined in § 261.1(c) of
this Chapter;

(7) Spent sulfuric acid used to produce
virgin sulfuric acid, unless it is
accumulated speculatively as defined in
§ 261.1(c) of this Chapter.

[ ] * - * *

14. Section 261.5 is amended by
revising paragraph (c) to read as
follows:

§261.5 Special requirements for
hazardous waste generated by small
quantity generators.

L L] » . &«

(c) Hazardous waste that is recycled
and that is excluded from regulation
under §§ 261.6 (a)(2)(iii) and (v), (a)(3),
or 266.36 is not included in the quantity
determinations of this section and is not
subject to any requirements of this
section. Hazardous waste that is subject
to the requirements of §§ 261.8 (b} and
(c) and Subparts C and D of Part 286 is
included in the quantity determination
of this section and is subject ta the
requirements of this section.

L] - * - L ]

15. Section 261.8 s revised to read as

follows

§281.8 Regqulrements for recyclabls
materials.

(a)(1) Hazardous wastes that are
recycled are subject to the requirements
for generators, transporters, and storage
facilities of paragraphs (b) and (c) of this
section, except for the materials listed in
paragraphs (a)(2) and (a)(3) of this
section. Hazardous wastes that are
recycled will be known as “recyclable
materials.”

(2) The following recyclable materials
are not subject to the requirements of
this section but are regulated under
Subparts C through G of Part 268 of this
Chapter and all applicable provisions in
Parta 270 and 124 of this Chapter:

(i) Recyclable materials used in a
manner constituting disposal (Subpart
C)k

lii) Hazardous wastes burned for
energy recovery in boilers and industrial
furnaces that are not regulated under
Subpart O of Part 264 or 265 of this
Chapter (Subpart D);

(iii) [Reserved for used oil);

(iv) Recyclable materials from which
precious metals are reclaimed {Subpart

’(v) Spent lead-acid batteries that are
being reclaimed (Subpart G).

(3) The following recyclable materials
are not subject to regulation under Parts
282 through 268 or Parts 270 or 124 of
this Chapter, and are not subject to the
notification requirements of Section 3010
of RCRA:

(i) Industrial ethyl alcohol that is
reclaimed;

(ii) Used batteries (or used battery
cells) returned to a battery manufacturer
for regeneration;

(iii) Used oil that exhibits one or more
of the characteristics of hazardous
waste; or

(iv) Scrap metal.

(b) Generators and transporters of
recyclable materials are subject to the
applicable requirements of Parts 262 and
263 of this Chapter and the notification
requirements under Section 3010 of
RCRA, except as provided in paragraph
{a) of this section.

(c)(1) Owners or operators of facilities
that store recyclable materials are
regulated under all applicable
provisions of Subparts A through L of
Parts 264 and 265 and Parts 270 and 124
of this Chapter and the notification
requirement under Section 3010 of .
RCRA, except as provided in paragraph
(a) of this section,

(2) Owners or operators of facilities

 that recycle recyclable materials

without storing them before they are
recycled are subject to the following
requirements, except as provided in
paragraph [a) of this section: -

(i) Notification requirements under
section 3010 of RCRA;

(ii) Sections 265.71 and 265.72 (dealing
with the use of the manifest and
manifest discrepancies) of this Chapter.

18. Section 261.31 is amended by
reviging the hazardous waste listings
F007, F008, F009, F010, F011, and F012 to
read as follows:

§261.31 Hazardous waste from non-
speclfic sources.

L] & L * *
hazEa‘:A Hazardous waste Hw
waste No,

Generic:

FOO7.ccviirnnnss Spent cyanide plating bath solu- | (R, T)
Hons from electroplating oper-
ations,

F008............| Plaling bath residues fom the [ (R, T)

-| botiom of piating bathe trom
elactroplating operations where
Cyanides are used in the proc-
ess.

FO08. Spent stripping and cleaning bath | (R, T}
solutions from electroplating op-
oralions where Cyanides are
used in the process.

FO10 (s} ing bath fem od | (R, T)
batha from metal heal breafing
operations where cyanides are
used in the process.

665
Induggxw Hazard
hazardous Hazardous wasle code
wasie No.

{11 | P Spent cyanide solutions from salt | (R, T)
bath pot cleaning from melal
heal treating operations.

[ 1] b — Quenching waste water treatment | (T)
siudges from metal heal treating
operations whera cyanides are
used in the procoss.

L] * - *» *

17. Section 261.33 is amended by
revising the introductory text to read as
follows:

§ 261.33 Discarded commerclal chemical
products, off-specification specles,
contalner residues, and splll residues
thereof.

The following materials or items are
hazardous wastes when they are
discarded or intended to be discarded
as described in § 261.2(a)(2)(i), when
they are burned for purposes of energy
recovery in lieu of their original
intended use, when they are used to
produce fuels in lieu of their original
intended use, when they are applied to
the land in lieu of their original intended
use, or when they are contained in
products that are applied to the land in
lieu of their original intended use.

] * - * -

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE. AND DISPOSAL.
FACILITIES

18. The authority citation for Part 264
reads as follows:

Authority. Secs. 1008, 2002(a), 3004, and
3005 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1876, as amended (42 U.S.C.,
8905, 6912(a), 6924, and 6925).

19. In § 284.1, paragraph (g)(2) is
revised to read ag follows:

§264.1 Purpose, scope, and applicabliity.

)..t

(8

(2) The owner or operator of a facility
managing recyclable materials
described in § 261.6(a) (2) and (3) of this
Chapter {except to the extent that
requirements of this Part are referred to
in Subparts C, D, F, or G of Part 286 of
this Chapter).
L ] - - * *

20. Section 264.340(a) is revised to
read as follows:

§264.340 Applicabllity.

(a) The regulations in this Subpart
apply to owners or operators of facilities
that incinerate hazardous waste, except
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as § 264.1 provides otherwise. The
following facility owners or operalors
are considered to incinerate hazardous
waste:

(1) Owners or operators of hazardous
waste incinerators (as defined in
§ 260.10 of this Chapter); and

(2) Owners or operators who burn
hazardous waste in boilers or in
industrial furnaces in order to destroy
the wastes.

. . - . -

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE AND
DISPOSAL FACILITIES 3

21. The authority citation for Part 265
reads as follows:

Authgrity: Secs. 1008, 2002(a), 3004, and
3605 ol the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1978, as amended (42 U.S.C.
6935, €921(a), 6924, and 6925).

22.1In § 265.1, paragraph (c)(€) is
revised to read as follows:

§265.1 Purpose, Scope, and Applicability.
L] - * L] -

[c] * 8 L]

(6) The owner and operetor of a
facility managing recyclable materials
descrived in § 261.8 (a) (2) end [3) of this
Chapter (cxcept to the extent that
requireitients of this Part are referred to
in Subparts C, D, F, or G of Pa.rct 266 of
this Chapter).

23. Section 265.340{a) {a revised to
read as follows:

§£55.240 Applicanility.

" (a) The regulations in this Subpaut
&paly to owners or opzarators of facilities
thet incinerate hazardous waste, except
as § 264.1 provides otherwise. The
following facility ownars or operators
are considered to incinarate hazardous
waste:

(1) Owners or operators of hazardous
wagste incineralors (as dzfined in
§ 260.10 of this Chapter); and

{2) Owners or operators who burn
hazardous wastes in Loilers or in
industrial furnaces in order to destroy
the wastes.

24. Section 265.370 is revised to read
as follows:

§ 265.370 Other thermal treatment.

The regulations in this Subpart apply
to owners or operators of facilities that
thermally treat hazardous waste in
devices other than enclosed devices
using controlled flame combustion,
except as § 265.1 provides otherwise.

Thermal treatment in enclosed devices
using controlled flame combustion is
subject to the requirements of Subpart O
if the unit is an incinerator.

25. Part 266 is added to read as
follows:

PART 266—STANDARDS FOR THE
MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOUS WASTE
MANAGEMENT FACILITIES

Subparts A-B—{Reserved]

Subpart C—Recyclable Materlals Used in a
Manner Constituting Disposal

Sec.

26€.20 Applicability.

266.21 Standards applicable to generators
und transporters of materials used in a
manner that constitute disposal.

260.22 Standards applicable to storers of
materials that are to be used in a manner
that constitutes disposal who are not the
ullimate usera.

268.23 Standards applicable to users of
materiala that are used in @ manner that
constitutes disposal.

Subpart D—Hazardous Waste Burned for

Energy Recovery

280.30 Applicability.

25€.21 Prohibitions. [Reserved]

268.32 Standards applicable to genzrators of
hozardous waste fuel.

268,33 Standards applicable to transporters
-of kazardous waste fuel.

266.34 Standards applicable to marketers of
hazardous weste fuel.

250.35 Standards applicable to buraers of

" hazardous waosie fuel.

286,38 Conditional exemption for spent
materials and byproducts exhibiting a
«haracteristic of hazardous waste.

Subpart E~4Rescrved)

Subpart F~Recyclable Materfals Utillzed
for Preclous Metal Recovery

260.7%  Applicability end requirements.

Subpart G--5Spent !_ead-acid Batteries
Being fleca'med
2€8.30 Applicability and requirementa,
Authority: Sec. 1008, 2002(a). and 3004 of
the Solid Waste Disposal Act, as amended by
the Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 8905, 6912(a).
and 6924).

Subparts A-B—{Reserved]

Subpart C—Recyclable Materlals Used
In a Manner Constituting Disposal

§266.20 Applicabllity.

(&) The regulations of this Subpart
apply to recyclable materials that are
applied to or placed on the land:

(1) without mixing with any other
substance(s); or

(2) after mixing with any other
substance(s), unless the recyclable
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material undergoes a chemical reaction
80 as to become inseparable from the
other substance(s) by physical means; or

(3) after combination with any other
subslance(s) if the resulting combined
material is not produced for the general
public's use. These malerials will be
referred to throughout this Subpart as
“materials used in a manner that
constitutes disposal.”

(b) Prodycts produced for the general
public’s use that are used in a manner
that constitutes disposal end that
contain recyclable materials are not
presently subject to regulation if the
recyclable materials have undergone a
chemical reaction in the course of
producing the product so as to become
inseparable by physical means.
Commercial fertilizers that are produced
for the general public's use that contain
recyclable materials also are not
presently subject to regulation.

§ 266.21 Standards applicable to
generators and transporters of materials
used in a manner that constitute disposal.

Generators and transporters of
materials that are used in a manner that
conslilutes disposal are subject to the
applicable requirements of Parts 262 and
263 of this chapter, and the notification
requiremert under Section 3010 of
RCRA.

§ 266.22 Standards applicable to storers
of materials that are to be used in a manner
that constitutes disposal who are not the
ultimate users.

Owners or aperators of facilities that
store recyclicblie materials that are to be
used in o manper that constitutes
disposal, but who are not the ultimate
users of tlie materials, are regulated
under &ll applicable provisions of
Subparts A through L of Parts 264 and
265 and Parts 270 and 124 of this chapter
and the notification requirement under
Section 3010 of RCRA.  ’

§ 266.23 Standards applicable to users of
materials that are used In a manner that
constitutes disposal.

Owners or operators of facilities that
use recyclable materials in a manner
that constitutes disposal are regulated
under all applicable provisions of
Subparts A through N of Parts 264 and
263 and Parts 270 and 124 of this chapter
and the notification requirement under
Section 3010 of RCRA. (These
requirements do not apply to products
which contain these recyclable
materials under the provisions of
§ 266.20(b) of this chapter.)
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Subpart D—Hazardous Waste Burned
for Energy Recovery

§266.30 Applicabllity.

{a) The regulations of this Subpart
apply to hazardous wastes that are
burned for energy recovery in any boiler
or industrial furnace that is not
regulated under Subpart O of Part 264 or
265 of this chapter, except as provided
by paragraph (b) of this section. Such
hazardous wastes burned for energy
recovery are termed “hazardous waste
fuel”. However, hazardous waste fuels
produced from hazardous waste by
blending or other treatment by a person
who neither generated the waste nor
burns the fuel are not subject to
regulation at the present time.

{b) The following hazardous wastes
are not regulated under this subpart:

(1) Used oil burned for energy
recovery that is also a hazardous waste
solely because it exhibits a
characteristic of hazardous waste
identified in Subpart C of Part 281 of this
chapter. Such used oil is subject to
regulation under Subpari E of Part 268
rather than this subpart; and

(2) Hazardous wastes that are exempt
from regulation under the provisions of
§ 261.4 of this Chapter and hazardous
wastes that are subject to the special
requirements for small quantity
generators under the provisions of
§ 261.5 of this Chapter.

§266.31 Prohibitions. [Reserved]

§ 266.32 Standards applicable to
generators of hazardous waste fuel.

(a) Generators of hazardous waste
fuel are subject to the requirements of
Part 262 of this chapter except that
§ 266.36 exempts certain spent materials
and by-products from these provisions;

(b) Generators who are marketers also
must comply with § 268.34;

(c) Generators who are burners also
must comply with § 266.35.

§ 266,33 Standards applicable to
transporters of hazardous waste fuel.

(a) Transporters ofhazardous waste
fuel from generator to marketer, or from
a generator to a burner are subject to
the requirements of Part 263 of this
Chapter, except that § 266.38 exempts
certain spent materials and by-products
from these provisions.

(b) Transporters of hazardous waste
fuel from marketers to burners are not
presently subject to regulation.

§266.34 Standards applicable to
marketers of hazardous waste fuel.
Persons who market hazardous waste
fuel are called "marketers”. Marketers
include generators who market
hazardous waste fuel directly to a

burner, and persons who receive
hazardous waste from generators and
produce, process, or blend hazardous
waste fuel from these hazardous wastes.
Persons who distribute but do not
process or blend hazardous waste fuel
are also marketers, but are not presently
subject to regulation. Marketers (other
than distributors) are subject to the
following requirements: Prohibitions:

(a)-(b) [Reserved]

(c) Storage. (1) Marketers who are
generators are subject to the
requirements of § 262.34 of this chapter,
or to Subparts A through L of Parts 264
and 265 and Parts 270 and 124 of this
chapter, except as provided by § 266.36
of this Subpart for certain spent -
materials and by-products;

(2) Marketers who receive hazardous
wastes from generators, and produce,
process, or blend hazardous waste fuel
from these hazardous wastes, are
subject to regulation under all
applicable provisions of Subparts A
through L of Parts 264 and 265 and Parts
270 and 124 of this chapter, except as
provided by § 266.36 of this subpart for
certain spent materials and by-products.

§ 266.35 Standarde applicable to burners
of hazardous waste fuel.

(a) [Reserved]

(b) Notification. [Reserved]

(c) Burners that store hazardous waste
fuel prior to burning are subject to the
requirements of § 262.34 of this chapter,
or to all applicable requirements in
Subparts A through L of Part 264 or Part
265 of this chapter with respect to such
storage, except as provided by § 266.36
of this subpart for certain spent
materials and by-products.

§ 266.36 Conditional exemption for spent
materials and by-products exhibiting a
characteristic of hazardous waste.

(a) Except as-provided in paragraph
{b), hazardous waste fuels that are spent
materials and by-products and that are
hazardous only because they exhibit a
characteristic of hazardous waste are
not subject to the notification
requirements of Section 3010 of RCRA,
the generator, transporter, or storage
requirements of Parts 262 through 265,
270 and 124 of this chapter.

(b) This exemption does not apply
when the spent material or by-praduct is
stored in a surface impoundment prior
to burning.

Subpart E—[Reserved]

Subpart F—Recyclable Materials
Utilized for Precious Metal Recovery

§268.70 Applicability and requirements.

(a) The regulations of this subpart
apply to recyclable materials that are

reclaimed to recover economically
significant amounts of gold, silver,
platinum, paladium, irridium, osmium,
rhodium, rutheaium, or any combination
of these.

(b) Persons who generate, transport,
or store recyclable materials that are
regulated under this Subpart are subject
to the following requirements:

(1) Notification requirements under
Section 3010 of RCRA;

{2) Subpart B of Part 262 (for
generators), §8 263.20 and 263.21 (for
transporters), and §§ 265.71 and 265.72
(for persons who store) of this chapter;

(c) Persons who store recycled
materials that are regulated under this
Subpart must keep the following records
to document that they are not
accumulating these materials
speculatively (as defined in § 261.1(c) of
this chapter);

(i) Records showing the volume of
these materials stored at the beginning
of the calendar year;

(ii) The amount of these materials
generated or received during the

(iii) the ﬂmount of materials remaining
at the end of the calendar year.

(d) Recyclable materials that are
regulated under this Subpart that are
accumnulated speculatively (as defined
in § 261.1(c) of this chapter) are subject
to all applicable provisions of Parts 262
through 265, 270 and 124 of t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>